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Editorial
SHARE OF EXPERIENCES
OF CONSTITUTIONAL JURISDICTIONS
OF AFRICA
The Conference of Constitutional Jurisdictions of Africa is a space for reflection
and sharing of experiences of the Constitutional Jurisdictions of African countries
regarding constitutionality.
We are pleased that you have entrusted us with the responsibility of assuming the
presidency of the CJCA for a period of two years, and this mission began with the
holding of the 5th Congress of the CJCA in Luanda-Angola.
It was an opportunity for consideration, sharing and exchange of experiences on
various themes on the application of the constitutions in force in the member
countries. It should be noted that the panels of the various themes on which the
participants reflected at the 5th Congress, seemed very interesting.
As Aldous Huxley said, “experience is not what happens to a man, but what a man
does with what happens to him”.
This Journal of the Constitutional Court of Angola brings to the table, the reflections
of the 5th Congress of the CJCA, as a contribution to the bibliographic collection
of the libraries of the constitutional jurisdictions of the member countries.
The themes may seem known. But the reader who believes in the saying, “non nova,
sed nove”, (not new things, but treated in a new way) may find them interesting.
In short, this Journal presents the reader with themes or issues addressed in an
innovatively way.
Welcome to the Conference of Constitutional Jurisdictions of Africa - CJCA!
Thank you very much.
Manuel Miguel da Costa Aragão
Honourable Judge Counsellor
President of the Constitutional Court of Angola and
Conference of Constitutional Jurisdictions of Africa – CJCA
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I. INTRODUCTORY NOTE

From 9 to 13 June 2019, the official opening ceremony of the 5th
Congress of the Conference of Constitutional Jurisdictions of Africa
– CJCA, took place at the Talatona Convention Center - CCTA, in
Luanda, capital of the Republic of Angola, under the theme “The
Courts/Constitutional Councils as Guarantors of the Constitution and
Fundamental Rights and Freedoms.
The 5th Congress work was divided into thematic panels in the same
place.
Present at the ceremony were the Honourable President of the
Republic of Angola, Mr. João Manuel Gonçalves Lourenço, the
Honourable Vice-President of the National Assembly of Angola,
Mrs. Emília Carlota Sebastião Celestino Dias, venerable Judges
Counsellor of the different Constitutional Courts and similar
entities, venerable Judges Counsellor of the Supreme, Audit and
Military Courts, representative of the African Union, the World
Conference on Constitutional Justice and the Union of Arab Courts
and Constitutional Councils, the Honourable Attorney General of
the Republic and representatives of the Public Prosecution Office;
Honourable Members of Parliament and Members of Government,
Diplomatic Corps accredited in Angola, Distinguished Professors,
as well as representatives of public institutions and international
organizations.
The 5th Congress was co-organized by the Conference of
Constitutional Jurisdictions of Africa - CJCA and the Constitutional
Court of the Republic of Angola. About one hundred and twenty (120)
representatives of forty-five (45) member states and international
guests participated in the Congress.
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II - OPENING SESSION

President of the Republic at the time of the speech

Opening Speech,

by the Honourable President of the Republic of Angola,
Mr. João Manuel Gonçalves Lourenço
In his opening speech, the honourable President of the Republic of
Angola, Mr. João Manuel Gonçalves Lourenço, considered multilateral
cooperation to be essential for the strengthening of institutions, and
he foresaw a very important role for the CJCA in strengthening the
judicial system of member countries. It recognised the importance
of independence and impartiality of judges for the political stability
of countries that have their golden key in the Constitution, and that
the Constitutional Courts are part of a global political and economic
project, which presupposes efficient, impartial justice free from any
trace of corruption.
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Judge Counsellor President of the Constitutional Court of Angola delivering
the welcoming message

WELCOMING SPEECH
It was delivered by the Venerable Judge Counsellor President of the
Constitutional Court of the Republic of Angola, Mr. Manuel da Costa
Aragão, in his capacity as host Judge President, who highlighted the
importance of the event, stating that the Constitutional Courts and
entities equivalent to the responsibility to defend and guarantee
rights and freedoms, and that despite the cultural diversity of our
countries, the great challenge is to standardize the most common
aspects that characterize the African legal systems.
He emphasised that this requires the consolidation of the African
Court of Human and Peoples’ Rights in order to ensure that an
individual, if his fundamental rights and freedoms are violated, has
the possibility of resorting to an African court as the last resort to
defend and protect his fundamental rights and freedoms.
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Representative of the African Commission

Message from the Honourable Minata Samate Cessouma,
Commissioner for political Affairs of the African Union,
Read by Mr Barri Barri
Where it stands out, the CJCA as an African space to promote and
guarantee the universal values and principles of respect for human
rights, justice and the rule of law in the member states, in accordance
with the spirit of the Constitutive Act of the African Union. It also
highlighted the signing, in 2014, of a memorandum of understanding
between the African Union and the CJCA, as an important step
towards the consolidation and affirmation of the CJCA as a reference
institution and guarantor of legality, equality and justice on the
continent.
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Secretary of WCCJ

Secretary of the World Conference on Constitutional Justice
(WCCJ), Mr. Schnutz Durr
In his speech, he first highlighted the existing cooperation between
the WCCJ and the CJCA, referring to the Cotonou Agreement, and
then stated that the CJCA is a strong pillar of the WCCJ, participating
actively in its events and activities.
He therefore expressed the willingness of the organisation he
represents to continue to support the CJCA, maintaining its strong
relationship with the African continent, which will hold the World
Conference for the second time, this time in Algiers. He concluded
by emphasizing the importance of effective individual access to
constitutional jurisdictions, an aspect that he intended to accompany
in the presentations of the Congress.
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Mr. Mogoeng Mogoeng during his speech.

Venerable President Judge of the Constitutional Court of South
Africa, Mr. Mogoeng Mogoeng - President of the Conference of
Constitutional Jurisdictions of Africa
He closed the opening speeches in that capacity by focusing on
corruption issues. He advocated a democratic, independent and
financially autonomous judiciary so that there would be a strong
judiciary, since justice cannot be in the grip of political power,
otherwise the principle of constitutionalism and the rule of law would
be undermined. For the President of the Conference, corruption is
infecting the justice system on the continent. He criticized the fact
that many operators of justice take advantage of the positions for
their own benefit. On the other hand, he alluded to the fact that good
justice cannot be administered without its operators being properly
remunerated. “He who pays a justice officer poorly opens the door
to corruption.” stressed the President of the CJCA, who further
appealed to the morality of the systems, emphasizing that, as a rule,
in these matters, the discourse of competence is used as a refuge,
without taking into account that the competent also fails.
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III. MISSIVE BY THE VENERABLE JUDGE COUNSELLOR
PRESIDENT OF THECONSTITUTIONAL COURT
OF PORTUGAL, MR. MANUEL COSTA ANDRADE

Mr. João Caupers, Vice President of the Constitutional Court of Portugal

Message of the Venerable Judge Counsellor President of the Constitutional
Court of Portugal, Mr. Manuel Costa Andrade
During the solemn opening ceremony of the V Conference of African Constitutional
Jurisdictions, the Venerable Judge Vice-President of the Constitutional Court
of Portugal, Mr. João Pedro Caupers, was also heard, who read a letter from the
Venerable Judge President of the Constitutional Court of Portugal, Mr. Manuel Costa
Andrade, in which he addressed a special greeting to the countries that make up
the Conference of Constitutional Jurisdictions of Portuguese-Speaking Countries,
CJCPLP, and defended the debate of ideas without prejudice, for the discovery of
the easiest ways to6 pursue the objectives of constitutional jurisdictions. Finally, he
reaffirmed Portugal’s willingness to ensure the succession of the Supreme Court of
Justice of Guinea-Bissau to the presidency of the CJCPLP as soon as the necessary
conditions are met.
5th CJCA CONGRESS
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IV. INTERVENTION OF THE REPRESENTATIVES
OF THE ARAB COUNTRIES - UCCA
V. INTERVENTION OF MR. JAGDISH GANDHI, ORGANIZER
OF THE INTERNATIONAL CONFERENCE OF PRESIDING
JUDGES OF THE WORLD

From left to right: Secretary General of the Union of Arab Courts and Constitutional Councils - UCCA, the Venerable
Judge Counsellor Vice-President of the Supreme Constitutional Court of Egypt, Mr. Saeed Marie and Mr. Jagdish
Gandhi, organiser of the International Conference of Presiding Judges of the World

Intervention by the Secretary General of UCCA and Mr. Jagdish Gandhi
The following were followed by speeches by the Secretary General of the Union of Arab Courts
and Constitutional Councils - UCCA, the Venerable Judge Counsellor Vice-President of the
Egyptian Supreme Constitutional Court, Mr. Saeed Marie, who emphasised the cooperation
of the organisation he represents with the CJCA, and Mr. Jagdish Gandhi, organizer of the
International Conference of Presiding Judges of the World, who made a brief presentation and
invited all those present to participate in this Conference, which essentially advocates for the
engagement of judges in preserving world peace and safeguarding the future of our world and
children.
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VI. PRESENTATION OF WORKS

During the sessions of the first and second working day, 10 and 11
June 2019, two (2) summaries of replies to the questionnaire and
nine (9) main themes were presented, followed by debates.
According to the Programme, the Representatives of Burkina Faso
and Mozambique presented two (2) summaries of the replies to the
questionnaire by the various French and Lusophone Constitutional
Courts/Councils, respectively. In the different answers to the
questionnaire, a comparison was made of the legal-constitutional
systems of the member states, highlighting their differences and
similarities.
Regarding the thematic panel, the Programme established 9 (nine)
presentations, whose subjects were widely discussed, presented by
Portugal, Morocco, Burundi, Egypt, Cape Verde, Namibia, Algeria,
Angola and Turkey.
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VII. PLENARY SESSIONS

Venerable Judge Counsellor Vice-President of the Constitutional Court of Uganda,
Mr. Alfonse Owiny-Dollo

First Plenary Session
Chaired by the Venerable Judge Counsellor Vice-President of the Constitutional
Court of Uganda, Mr. Alfonse Owiny-Dollo.

First theme
“The role of Egypt’s Supreme Constitutional Court in safeguarding fundamental
rights” was presented by the Venerable Deputy Chief Justice of Egypt’s Supreme
Constitutional Court, Mr. Adel Omar Sherif, who presented some of the features
of the system for monitoring constitutionality as far as the defence of fundamental
rights is concerned.
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Judge Counsellor Vice-President of the Egyptian Supreme Constitutional Court,
Mr. Adel Omar Sherif.

Second theme
“The prevalence of constitutional norms over ordinary norms,
mainly of civil procedure and criminal procedure, in matters of
rights protection. “, presented by Judge Counsellor Vice-President
of the Constitutional Court of Portugal, Mr. João Pedro Caupers.

Judge Counsellor Vice-President of the Constitutional Court of Portugal,
João Pedro Caupers.
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He began by emphasizing that the prevalence of constitutional norms is valid for any type of
constitutionality inspection - be it preventive, successive abstract, or concrete, consisting of a
confrontation of norms of distinct hierarchical value, serving constitutional norms, of superior
value, to assess the validity of other norms, of lesser value. He pointed out that this confrontation
can only produce one of two results: either the lower rule does not contradict the constitutional
rule - and no censorship is directed at it, remaining unconstitutional in the legal order; or the
lower rule offends the constitutional rule and the result will be its elimination from the legal
order (with the subsequent duty, which falls on the court that issued the decision, now without
legal basis, to replace it with another, which does not apply the rule deemed unconstitutional).
He took the opportunity to mention that the Constitution of the Portuguese Republic, while
knowing and using the expression fundamental rights, does not enshrine any specific mechanism,
at the constitutional level, for its protection at the legal-constitutional level (direct guardianship),
as can be seen in various legal systems, mostly hispanophones, which know the figure of the
protection, of Mexican origin (which in Brazil corresponds to the writ of mandamus).
He highlighted the existence of a single procedural means aimed at the protection of fundamental
rights, with the detail of such procedural means not falling within the competence of the
constitutional jurisdiction, but operating within the scope of the administrative jurisdiction - the
“Intimidation for the protection of rights, freedoms and guarantees”, regulated by the Code of
Procedure in Administrative Courts.
It concluded that the constitutional guarantee of fundamental rights does not operate in
Portugal by means of an appeal capable of eliminating judicial or administrative decisions that
violate rights, replacing them with others or only annulling them, but exclusively by means of a
normative control, in which the object of the desired constitutional censorship is always a norm,
or normative interpretation, that the appealed court applied, or refused to apply, to the case.
Finally, the prelector presented to the hearing some real cases that have recently occupied the
Portuguese Constitutional Court, chosen according to various criteria, in particular what supposes
to be its ability to interest judges from other parts, by their importance, by the importance of the
rights at stake or by the nature of the problems they pose and whose debate they stimulate.
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Second Plenary Session
Chaired by the Venerable Judge Counsellor Vice-President of the
Constitutional Court of Uganda, Mr. Alfonse Owiny-Dollo.

The Second Plenary Session table

First theme
Presentation of the summary of the replies to the questionnaire by the
various French-speaking Constitutional Courts by the Representative
of the Constitutional Council of Burkina Faso.

Representative of the Constitutional Council of Burkina-Faso
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It started by indicating that 11 (eleven) countries contributed to the questionnaire responses,
from which the following lessons could be drawn:
Most constitutions of the French-speaking countries that are members of the CJCA enshrine
three categories of fundamental rights: civil and political rights, in a first category, followed by
social, cultural and economic rights, and finally collective rights, such as the right to a healthy
environment and the right to petition.
Only Madagascar establishes two categories, civil and political freedoms and rights, on the one
hand, and economic, social and cultural rights, on the other.
He highlighted the Moroccan constitution which also provides for minority rights (droits
catégoriels - for Moroccans living abroad, the disabled, children and young people, the elderly,
prisoners and foreigners) and the Republic of Congo which institutes a fourth category, the right
to self-determination of peoples and to dispose of their natural wealth.
In countries such as Burkina Faso, Senegal, Congo, Guinea, Morocco, Burundi there is a common
regime for fundamental rights, which also applies to economic, social and cultural rights, while in
Madagascar, Cameroon and Mali there is a specific regime for fundamental rights and a separate
regime for economic, social and cultural rights.
Another feature common to most constitutional orders is that first category rights enjoy
immediate and direct applicability and can be invoked before the courts. Economic, social and
cultural rights, like collective rights, are not immediately and directly applicable.
Constitutional jurisdictions generally ensure the protection of fundamental rights by monitoring
the constitutionality of laws, which is their exclusive competence. It is a control that can be made
a priori or via the exception mechanism of unconstitutionality. There is also the possibility
of self reference (auto saisine) provided for in the Burkinabe constitution as another form of
protection of fundamental rights.
The protection of fundamental rights and freedoms is also ensured by common courts and nonjudicial institutions such as national human rights commissions and institutions.
Citizens in general have a positive perception of the actions of constitutional jurisdictions.
Constitutional jurisdictions draw inspiration from comparative jurisprudence to enrich their decisions,
particularly those of ACCPUF member countries and the African Court on Human and Peoples’ Rights.
The decisions handed down by the constitutional courts responding to the questionnaire are not
subject to any form of appeal, with the exception of Guinea, where citizens can appeal to international
TC - CONSTITUTIONAL COURT REVIEW N.º 1
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courts whose jurisdiction is recognised by the Republic, such as the ECOWAS African Court of
Human Rights, among others. From the point of view of their effects, such decisions are generally
binding on public, administrative and judicial authorities, and a rule declared unconstitutional
cannot be promulgated or implemented if it has already been promulgated.
In countries where there is the exception procedure of unconstitutionality, the court before which
it is brought cannot rule on the main claim until the Constitutional Court has issued its decision,
which must be complied with. There is no tension in the relationship between the Constitutional
Courts and the other courts.
In the Republic of Congo, the Court has the power to limit the traditional effects of decisions on
unconstitutionality, as does the Constitutional Court of the Kingdom of Morocco.
It should be noted that in most countries the President of the Republic has the option to enact
the law without the unconstitutional provisions or to submit new provisions to Parliament in
accordance with the Constitution.
In addition, there are no specific mechanisms to enforce Constitutional Court decisions
in different countries. However, the courts note with satisfaction that their decisions are
systematically enforced.
The constitutions of countries often do not expressly enshrine the principle of reservation
in decisions of constitutional courts. But in practice, in Mali, the Constitutional Court has
established reservations of interpretation.
The Constitutional Courts apply international instruments for the protection of fundamental
rights, provided that they are regularly ratified by the States and form an integral part of their
Constitutions or constitutional bloc. Thus, the Constitutional Courts, in the exercise of the
protection of fundamental rights, take into consideration the Universal Declaration of Human
Rights and the African Charter on Human and Peoples’ Rights. These instruments are mentioned
in the preambles of the Constitutions of countries such as Burkina Faso, Mali, Congo, Cameroon
and Senegal, or in the body of the Constitutions of countries such as Togo, Guinea, Morocco,
Madagascar and Burundi. In Gabon, these instruments are part of the constitutionality block.
Meanwhile, the Constitutional Court of the Kingdom of Morocco, by virtue of the principle of
the primacy of the Constitution, makes the provisions of its Constitution prevail in all cases.
The Constitutional Courts have, in most cases, not yet been confronted with conflicts between
the rules of domestic law and those of international law. In this regard, you mention an example
from the Constitutional Court of the Republic of Congo, which has declared itself incompetent
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to examine this issue in order to avoid control - which was not constitutional, but conventional,
because it does not fall within its competence.
The rights deriving from the Universal Declaration of Human Rights and the African Charter on
Human and Peoples’ Rights coexist with constitutional norms in the various laws. In Mali, there is no
overlapping of rights. On the other hand, there is an overlapping of rights arising from the Universal
Declaration of Human Rights and the African Charter on Human and Peoples’ Rights with the
fundamental rights enshrined in the Constitutions of Mali, Togo, Congo, Guinea, Senegal, Burundi,
Madagascar and Burkina Faso, when they have the same object or supplement existing provisions.
In Senegal, Congo, Morocco, Burundi, Burkina Faso and Gabon, custom does not influence the
decisions of constitutional courts. This situation is different in other jurisdictions such as Guinea
and Mali, where custom can influence the judge’s decisions. In Mali, the custom to consider is
that resulting from practices repeatedly observed, unquestionable in their manifestations, with a
consensual moral value.
Cases of violation of fundamental rights are sanctioned by Constitutional Courts, as evidenced
by numerous examples of jurisprudence.
As regards guarantees for the protection of fundamental rights, the mechanisms through which the
courts can hear and determine fundamental rights issues and ensure their protection are numerous:
– appeal to ordinary courts;
– constitutional review by constitutional jurisdictions.
These mechanisms exist in all countries.
The report states that although the constitutions of Senegal, Gabon, Burundi, Madagascar and
Togo do not expressly enshrine habeas corpus, habeas data, the right to petition, denounce,
complain and take popular action. These guarantees, however, are enshrined in the constitutions
of Burkina Faso, Madagascar, Morocco, Guinea, Congo and Mali.
The Constitutions of Gabon and Mali are the only ones that consecrate the resource of support.
The demands of speedy, adversarial proceedings, equality of arms, the right to dual jurisdiction,
access to the law and the courts are not expressly provided for in the Constitutions of Togo and
Guinea. On the other hand, they are observed in the Constitutions of Mali, Burkina Faso, Congo,
Madagascar, Cameroon, Gabon and Senegal.
The Constitutional Courts of Morocco and Togo, to protect fundamental rights, have already
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taken decisions to the detriment of respect for the rules of civil procedure and criminal procedure.
The other jurisdictions do not yet have a record of such decisions.
All decisions of Constitutional Courts are widely publicized. They shall be notified to applicants,
public authorities and published in official journals. They are also available on the respective websites.
Constitutional Courts are not subject to pressure from public authorities when considering cases
of fundamental rights and, in general, the media do not influence their decisions.
Constitutional judges shall enjoy guarantees or constitutional statutes which make them
independent in the performance of their duties. They are immovable and protected against public
authorities. As a result, they need not fear the negative consequences of their decisions.
The relations of the Constitutional Courts with the Executive, Legislative and other judicial
authorities are based on the principle of the separation of powers.
As for administrative and financial autonomy, it indicates that the Constitutional Courts of Togo,
Guinea, Morocco, Madagascar and Gabon enjoy financial and administrative autonomy. This autonomy, which is a guarantee of independence, is provided for in the Constitution or in organic
law. The other jurisdictions (Burkina Faso, Burundi, Mali, Cameroon, Republic of Congo) do not
enjoy such autonomy.
The budgetary regime of the courts differs from one jurisdiction to another. In Togo, Senegal
and Burkina Faso, the budget is adopted by the legislature. In Gabon and Mali, the budget is
included in the general state budget, in the Republic of Congo, it is the executive power which,
on a proposal from the Supreme Judicial Council, determines the budget of the courts, the selection and remuneration of magistrates. In Guinea, the Constitutional Court has the autonomy
to determine its budget and the remuneration of Directors. Draw up its budget and submit it
to the National Assembly. In Morocco, the appropriations allocated to the Constitutional Court
are entered in the general state budget. The draft budget of the Court shall be prepared by the
Secretary-General and submitted to the President for approval. In Madagascar, the budget and
remuneration of the members of the High Constitutional Court are determined by resolution of
the College of High Directors. In all other cases the budgets are determined by the Executive and
the Legislative.
Examination of the replies to the questionnaire reveals a certain convergence in the approach to
the protection of fundamental rights by the French-speaking Constitutional Courts of Africa,
members of the CJCA.
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Second theme
“The role of the Constitutional Court of Morocco in the protection
of fundamental rights”, was presented by the Venerable President
Judge of the Constitutional Court of Morocco, Mr. Saïd IHRAI, who
highlighted the main guidelines of the regime of fundamental rights
and freedoms in the Kingdom of Morocco and presented the case
law of the Constitutional Court of Morocco concerning the protection of fundamental rights and freedoms.

Venerable President Judge of the Constitutional Court of Morocco,
Mr. Saïd IHRAI.

Third theme
“The nature and scope of the decisions of the Constitutional Courts/
Councils handed down in the context of the protection of fundamental rights. Articulation with the courts of common jurisdiction.
Protection of similar rights (economic, social and cultural)”, presented by the Venerable President Judge of the Constitutional Court
of Burundi, Mr. Charles Ndagijimana.
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Venerable President Judge of the Constitutional Court of Burundi,
Mr. Charles Ndagijimana

In his communication, he began by describing the powers of the
Constitutional Court of Burundi, in particular that of assessing the
constitutionality of the rules and their interpretation, highlighting the
fact that he judged the cases of exception of unconstitutionality and
issued reservations of interpretation, indicating in his deliberations
the provisions of the law that are not in conformity with the
constitution, unless they are interpreted in the sense indicated by the
Constitutional Court.
He then reported on the scope of the Burundi Constitutional Court’s
decisions as follows:
The Constitution of the Republic of Burundi gives the Constitutional
Court the power to ensure that state bodies and other institutions
respect its provisions and those of international conventions on
human rights that are regularly ratified, such as the Charter of
Fundamental Rights. The Constitutional Court does not hear cases of
human rights violations, which fall within the jurisdiction of ordinary
courts, but simply appreciates the constitutionality of human rights
laws and regulations. This is done by a priori or a posteriori control, or
by action or exception.
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The effects of the decision will therefore not depend on the nature of the protected right, but on
the authority addressed by the decisions of the court in general.
The decisions of the Constitutional Court on fundamental rights, as on other matters, shall enjoy
the force of res judicata.
What distinguishes the scope of the decisions of the ordinary courts from those of the
Constitutional Court is, first and foremost, that the ordinary courts are familiar with concrete
cases of violation of individual rights, when the Constitutional Court knows of no concrete cases.
As regards the effects of the Constitutional Court’s decisions on the declaration of
unconstitutionality, these shall be distinguished according to whether the action is an initiative
by way of action, in the absence of any dispute declared on a legislative or regulatory provision
subject to examination by the Constitutional Court, or, in the case of a plea of unconstitutionality,
when the action of unconstitutionality arises from a dispute submitted to a common court.
It cited the judgment of the Constitutional Court RCCB 28 of 10 August 1993, according to
which a declaration of unconstitutionality pronounced in an exception procedure produces its
effects in relation to the parties and the facts which are the subject of the proceedings.
As regards decisions rendered following an action for unconstitutionality brought before the
Constitutional Court, in the absence of any dispute declared on a legislative or regulatory
provision, their effects are limited to actions taken after the declaration of unconstitutionality.
In the event of an exception of unconstitutionality, the declaration of non-compliance with
the Constitution extends its effects to the disputed facts which were the subject of the legal
proceedings in which the matter was raised.
This interpretation is based on common sense and, above all, on the requirement of legal certainty,
based on the need to protect previous acts committed in good faith, in accordance with the legal
or regulatory provision subsequently declared unconstitutional.
By way of conclusion he indicated that the judgments of the Constitutional Court of Burundi
are irreversible and have erga omnes effects, and that they do not differ according to the matters
assessed and decided.
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Third Plenary Session
Presided by the Venerable Judge Counsellor President of the
Supreme Court of Guinea-Bissau, Mr. Paulo Sanhá.

Third Plenary Session Table.

First Theme
Presentation of the summary of the replies to the questionnaire by
the various Portuguese-speaking Constitutional Courts/Councils by
the Representative of the Constitutional Council of Mozambique.

Representative of the Constitutional Council of Mozambique
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Four (4) countries contributed to the questionnaire responses, from which the following lessons
could be drawn:
The generality adopts a systematization that can be replicated in the bipartite doctrinaire typology
of fundamental rights, according to which they are classified in (i) individual rights, freedoms and
guarantees.
Similarly, the Lusophone Constitutions distinguish fundamental rights from fundamental
guarantees, and in the case of Mozambique, fundamental guarantees may appear regulated in
the same provision that enshrines a certain right or freedom.
The Constitutions of Mozambique and Guinea-Bissau establish a common regime applicable to all
fundamental rights, i.e. both individual rights, freedoms and guarantees and economic, social and
cultural rights, while that of Cape Verde establishes an explicit regime for rights, freedoms and guarantees
and another for economic, social and cultural rights. Already in the Constitution of Angola we find:
– a regime common to all fundamental rights, whether those enshrined in the Constitution,
such as those deriving from international law, and in parallel,
– specific regimes, on the one hand, to fundamental rights, freedoms and guarantees and,
on the other hand, to social and cultural economic rights (similarly, those enshrined in the
Constitution, such as those arising from international law).
Another common feature in the constitutional provisions of this report’s taxpayers is that they
lay down specific arrangements applicable to individual rights and freedoms, which establish
their direct applicability.
As for economic and social rights, the Mozambican Constitution does not prescribe a specific
regime, and that of Cape Verde provides for their progressive applicability. In the Constitution
of Angola, the constitutional norms that enshrine economic, social and cultural rights are of
a programmatic nature and are not directly applicable. Only that of Guinea-Bissau enshrines
that all fundamental rights, that is to say, both individual rights, freedoms and guarantees and
economic, social and cultural rights, enjoy immediate and direct applicability by the courts.
In Mozambique, the Constitutional Council is the exclusive judicial body in all constitutional
review processes and is the appeal body in electoral litigation processes. In Guinea-Bissau, the
Supreme Court of Justice is the only judicial institution with jurisdiction over constitutional
justice. In Cape Verde and Angola, with the exception of situations of abstract supervision, the
Courts act fundamentally as an appeal instance.
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Thus, in the cases of Mozambique and Guinea-Bissau, there is no question of the exhaustion of
ordinary resources in defence of fundamental rights, unlike Cape Verde (with a few exceptions,
namely concerning special habeas corpus and habeas data resources) and Angola.
Most constitutional jurisdictions of Portuguese-speaking countries consider that the citizens of
their countries have a positive perception of the performance of their courts/councils, with Cape
Verde preferring not to respond because there are no specific quantitative or qualitative studies.
The Constitutional Council of Mozambique indicates the right of access to the courts and the
right of appeal as the specific legal mechanisms for the protection of fundamental rights, while the
Constitution of the Republic of Guinea-Bissau indicates a set of static guarantees (constitutional
rigidity: national sovereignty and independence, separation and interdependence of powers,
etc.) and dynamics, which in turn break down into policies (declaration of a state of siege and
interorganic control between political powers), legislative (constitutional revision and outlawing of
anti-constitutional political parties) and jurisdictional (oversight of the constitutionality of norms).
Cape Verde indicates the appeal, habeas corpus and habeas data, and Angola, the ordinary
and extraordinary appeals of unconstitutionality, in the scope of the concrete inspection of the
unconstitutionality, and, because it contains a mixed system, its Constitution also admits the use of
preventive and successive abstract inspection.
The mechanisms indicated are designed to protect all fundamental rights in the cases of Mozambique
and Guinea-Bissau. In the case of Cape Verde, the object of the appeal is acts or omissions prejudicial
to any right, liberty and guarantee, considering the Constitutional Court that other similar rights
(judicial protection, private property) can also be protected through that constitutional complaint. In
Angola, the mechanisms that protect fundamental rights expressly provided for in the constitutional
text, and those arising from international law.
The Lusophone constitutional jurisdictions have used comparative jurisprudence in a moderate
way to enrich the grounds for their decisions in the field of fundamental rights. References to the
jurisprudence of Lusophone, Spanish, German and international courts such as the International
Court of Justice and the African Court on Human and Peoples’ Rights are common, as well as, in the
case of Cape Verde, the International Court of the Law of the Sea and the ECOWAS Court of Justice.
Constitutional jurisdictions generally take an active stance in the dissemination of fundamental
rights. In Mozambique, the Constitutional Council promotes lectures, seminars and conferences to
disseminate the role of constitutional jurisdiction in the field of fundamental rights. In procedural
terms, the Constitutional Court of Angola emphasises that it is reactive in nature. This characteristic
makes it dependent on the processes.
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None of the jurisdictions contributing to the report indicate that they have signed the necessary
declarations allowing their citizens direct access to international jurisdictions for the purpose
of appeals against their decisions. The Supreme Court of Guinea-Bissau indicates that there is,
in theory, the possibility for its citizens to appeal to both the ECOWAS Court of Justice and the
African Court of Human and Peoples’ Rights for better protection of their rights, but states that it
has no record of appeal to such international bodies. However, it does not mention whether any
document has been ratified that determines its submission to such jurisdictions. Cape Verde, on
the other hand, declares that it has not bound itself either to the African Court of Human and
Peoples’ Rights or to the ECOWAS Court of Justice, such as Angola, which, despite indicating
the African Court of Human and Peoples’ Rights and the SADC Court as its main references of
supra-state constitutional jurisdictions, has never subscribed to the declaration that allows direct
access of citizens to such instances.
Declarations of unconstitutionality made by these constitutional courts generally have general
binding force and prevail over those of other courts and any authorities, with a few exceptions. In
Mozambique, the decisions handed down in concrete surveillance procedures have an inter partes
effect, and in preventive surveillance procedures the President of the Republic is obliged to veto the
enactment of the law, returning the Assembly of the Republic for examination. In Cape Verde, erga
omnes effects are always generated in the case of successive inspections, leading to the expurgation
of the rules thus declared or pronounced from the legal system; already in the case of preventive
inspections, the nature of the opinion of the Court’s decision allows the rule to be confirmed by
a special majority of Parliament.
In Cape Verde and Angola there is a constitutional proviso that covers the res judicata case,
according to which the decision of unconstitutionality produces its effects, in cases involving
criminal, disciplinary or illegal matters of mere social order, and the rule declared unconstitutional is of less favourable content to the defendant, where the Constitutional Court may adopt a
decision to the contrary, i.e., to affect final decisions.
In Angola and Mozambique, the constitutional jurisdiction may reduce the extent of the effects of the declaration of unconstitutionality when public interests of special relevance are at
stake, duly substantiated, while the Constitutional Court of Cape Verde has the possibility to
model the traditional effects of the decision of unconstitutionality if there are reasons of legal
certainty, equity or public interest of exceptional importance. However, this Court has not yet
had the opportunity to define the criteria used to operationalise each of these causes of effect
modelling.
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In Guinea-Bissau, the solitary institute of review of unconstitutionality enshrined in the Constitution is the concrete and incidental successive review, so it cannot have any effect on the case decided.
With regard to the effects of the declaration of unconstitutionality on a decision of a court of
common jurisdiction, the situation is similar in Cape Verde and Angola. The court from which
the appeal came shall reform the decision in accordance with the judgment on the question of
unconstitutionality raised. The question does not apply to the constitutional realities of GuineaBissau and Mozambique.
There are no specific mechanisms for enforcing the decisions of the Lusophone constitutional
jurisdictions under review, but their decisions are binding on all citizens and legal persons, so noncompliance can generate criminal liability against their perpetrators.
In Angola there have been situations of tension, for subjective reasons or as a result of the appeal
function exercised by the Constitutional Court. Cape Verde also registers some tension, in a still
moderate way. In Mozambique and Guinea-Bissau, there has been no tension between the Court of
constitutional jurisdiction and the courts of common jurisdiction.
In Mozambique, the Constitution expressly enshrines the principle of reserving what is possible,
allowing for the limitation of the exercise of rights and freedoms by reason of the safeguarding of
other rights or interests protected by the Constitution.
Guinea-Bissau does not enshrine the successive supervisory institute by omission, and therefore
also does not enshrine the principle of reserving the possible, contrary to what is happening, e.g.
with the German constitution.
Cape Verde and Angola do not explicitly enshrine the principle of reserving the possible, but this
principle can be considered implicit in the constitutional text.
In the decision-making process, constitutional jurisdictions apply, invoke or interpret
standards in accordance with international instruments for the protection of fundamental
rights, such as the Universal Declaration of Human Rights and the African Charter on Human
and Peoples’ Rights. In the case of Angola, the scope of the recognition of fundamental rights
is as broad as possible and practically recognizes a legal unit in the relationship between
national and international law.
The complementary protection of fundamental rights in the legal order offered by the provisions
of the Universal Declaration of Human Rights (UDHR) and the African Charter on Human and
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Peoples’ Rights (ACHPR) are envisaged:
- In Mozambique, in articles 18 and 43 of the Constitution of the Republic;
- In Guinea-Bissau, in paragraph 2 of article 29 of the Constitution of the Republic;
- In Angola, in paragraph 1 of articles 11 and paragraph 1 of article 12 of the Constitution
of the Republic.
In Cape Verde, only the UDHR is explicitly mentioned in the paragraph 3 of article 17 of the
Constitution, which has no reference to the CADHP.
All jurisdictions may apply rights under international law, without reliance on invocation by the
parties.
None of them has a record of conflicts between the rules of domestic law and those resulting from
international law.
There is no question of the rights deriving from the UDHR and the ACHPR, invoked by the parties
or applied by the courts, overlapping with the fundamental rights enshrined in their respective
Constitutions. That is because:
- In Mozambique these rules are infra-constitutional, in light of the provisions of paragraph
2 of article 18 of the Constitution of the Republic;
- In Guinea-Bissau, the constitutional solution is the coexistence of norms contained in
international instruments and the Constitution, which must be interpreted and applied
harmoniously;
- In Cape Verde and Angola, the constitutional and legal precepts relating to fundamental
rights must be interpreted and integrated in accordance with the UDHR, as well as, in the
case of Angola, with the CADHP (and the international treaties on the subject ratified by
the Republic of Angola).
In Mozambique and Angola, custom can influence constitutional jurisdictions in the area of the
protection of fundamental rights, as long as they do not contradict the values and fundamental
principles of the Constitution.
In Guinea-Bissau, customary rules are not a source of fundamental rights.
Finally, in Cape Verde, custom is not a widely used and recognised source in the courts. And because
there are no traditional rights unlike in other African countries, these customary rights are negligible.
TC - CONSTITUTIONAL COURT REVIEW N.º 1

33

In this regard, Mozambique and Angola promote and protect the moral and traditional values
recognised by the community, in accordance with Article 17(3) of the ACHPR, provided that they
do not contradict the fundamental values and principles of the Constitution.
The constitutional jurisdiction of Guinea-Bissau does not apply, as it considers that moral discourse
and traditional values are generally based on a certain ancestral belief recognised by the community,
which is within the transcendental limits of the guarantee of the Constitution itself.
Nor does Cape Verde apply directly, because the liberal constitutional model adopted would rule
out any notion of traditional values that were not in conformity with the basic constitutional
values of human dignity, individual freedom and autonomy, equality, solidarity and justice.
Generally speaking, the Lusophone constitutional courts act as a negative legislator in the process
of reviewing the constitutionality of legislative acts, in several cases ruling out the total or partial
application of rules because they conflict with fundamental rights.
Fundamental rights can be invoked to invalidate any kind of public act in the Lusophone
constitutional jurisdictions that replied to the questionnaire.
The guarantees for the protection of fundamental rights resulting from the Constitution are set
out below:
In Mozambique, the main judicial guarantees are the right of access to the courts recognised to
citizens, under the terms of article 62, no. 1 of the Constitution (“The State guarantees citizens’
access to the courts and guarantees the defendants’ right to defence and the right to legal assistance
and representation”).
In Guinea-Bissau, the Constitution encompasses a set of guarantees already indicated, which
unfold into static and dynamic.
In Cape Verde, they can be grouped as follows:
a) The guarantee that the extent and essential content of constitutional rules relating to rights,
freedoms and guarantees may not be restricted by interpretation;
b) Laws restricting rights, freedoms and guarantees must be of a general and abstract
nature, must not have retroactive effect, must not diminish the extent and essential
content of constitutional rules and must be limited to what is necessary to safeguard other
constitutionally protected rights;
c) All citizens have the right not to obey any order which infringes their rights, freedoms and
guarantees and to repel by force any unlawful aggression when recourse to public authority
is not possible (Right of Resistance);
5th CJCA CONGRESS

34

d) All individuals shall have the right to apply to the Constitutional Court for protection of
their fundamental rights, freedoms and guarantees, recognised in accordance with the law,
by means of an appeal;
e) Access to justice: Everyone is guaranteed the right of access to justice and to obtain, within
a reasonable time and through a fair trial, the protection of his rights or interests legally
protected;
f) Habeas corpus: a guarantee of the right to freedom over the body before ordinary courts;
g) Habeas data: guarantee of defence of personal data;
h) Right of petition;
i) Restrictions on the exercise of rights is a matter of absolute legislative competence reserved
to the National Assembly, and it is relatively reserved to that legislative body to make laws
on rights, freedoms and guarantees, unless the Government is authorised to legislate.
In Angola, the Constitution enshrines numerous guarantees for the enforcement of fundamental
rights, the following being worthy of note:
a) The right to access to the courts and to effective judicial protection;
b) General State Guarantee;
c) Action of Responsibility;
d) The right to raise the question of unconstitutionality;
e) Habeas corpus;
f) Habeas Data;
g) Right of popular action;
h) The guarantees of the criminal process;
i)

Revision laws may not restrict or limit the rights, freedoms and guarantees laid
down in the Constitution;

j)

Revision laws may not restrict or limit the rights, freedoms and guarantees laid
down in the Constitution.
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Active legitimacy to request verification of compliance of legislative, administrative and judicial
acts with the Constitution in order to protect fundamental rights is treated as follows:
In Mozambique, the object of the constitutionality control process that takes place in the
Constitutional Council is the normative acts of State bodies, thus excluding administrative
and judicial acts. With regard to the latter, the President of the Republic shall be recognised as
having active legitimacy in relation to laws dependent on promulgation. And, when dealing with
normative acts in force, legitimacy shall be granted to the President of the Republic, President
of the Assembly of the Republic, a minimum of one third of the deputies of the Assembly of the
Republic, Prime Minister, Attorney General, Ombudsman and two thousand citizens.
In Guinea-Bissau, the question of unconstitutionality may be raised ex officio by the Court, the
Public Prosecutor’s Office or any of the parties.
In Cape Verde, for legislative acts, the legitimacy lies with the President of the Republic, with
regard to any rule contained in a treaty or international agreement that has been submitted to
him for ratification, as well as with regard to any rule contained in a legislative act that has been
sent to him for promulgation as a law, legislative decree or decree. For any rule contained in a
legislative act sent to the President of the Republic for promulgation as a law subject to approval
by a qualified majority, the legitimacy shall be that of at least fifteen Members in office or of the
Prime Minister.
In the processes of successive abstract review of constitutionality, the President of the Republic,
the President of the National Assembly, at least fifteen Members of the National Assembly, the
Prime Minister, the Attorney General and the Ombudsman shall be entitled to request the Constitutional Court to assess the unconstitutionality and illegality of any rules or resolutions with a
normative or individual and concrete material content.
As for judicial acts, the concrete control of constitutionality is of a diffuse and incidental nature,
which means that all courts have the competence to control the constitutionality of applicable
rules. The Public Prosecutor’s Office and those persons who, in accordance with the law regulating the constitutional review process, have standing to lodge an appeal, may appeal to the Constitutional Court.
In Angola, in the processes of abstract inspection, the President of the Republic, a tenth of the
Members of the National Assembly in effective office, the Parliamentary Groups, the Attorney
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General of the Republic, the Ombudsman and the Angolan Bar Association have active legitimacy
in relation to legislative acts.
Within the scope of concrete supervision, the procedural subjects who, at an active level, are
entitled or bound to lodge an appeal of constitutionality are the Public Prosecution Service and
the persons who, according to the law regulating the process in which the decision was rendered,
have legitimacy to lodge an ordinary appeal.
In Mozambique, in any and all judicial proceedings, whether of common or specialised
jurisdiction, it is possible to raise the issue of the need to protect fundamental rights.
In Guinea-Bissau, as already mentioned, this protection is guaranteed in the context of a successive
surveillance process, which is of a concrete and incidental nature.
In Cape Verde, in all the methods of monitoring the constitutionality mentioned above (abstract
and concrete, support, habeas data) it is possible to bring the violation of fundamental rights to
the attention of the Constitutional Court in particular, and to whom it is also possible to ask for
effective protection of the same rights.
In Angola, the mechanisms most frequently used to submit to constitutional jurisdiction the need to
protect fundamental rights are the ordinary and extraordinary unconstitutionality appeals, within
the scope of concrete supervision. Because it is a mixed system, the Constitution also admits the use
of preventive and successive abstract inspection.
The Constitution of these Portuguese-speaking jurisdictions enshrines, with the exception of Guinea, the
guarantees of habeas corpus, habeas data, the right to petition, to denounce, to complain, to report and
popular action. The Constitution of Guinea-Bissau provides only for the provision of habeas corpus.
In most jurisdictions, petitions for the defence of fundamental rights do not make use of
guarantees resulting from international law. Even in Cape Verde, despite the existence of the
opening clause, which makes it possible to recognise rights, freedoms and guarantees enshrined
in international conventions. As in Angola, there have been cases where guarantees provided for
in international instruments are invoked as a complement to express constitutional norms.
The only Portuguese-speaking jurisdiction that expressly enshrines the appeal is that of Cape Verde.
And it is an appropriate mechanism for the defence of fundamental rights. The Angolan legal system
enshrines the extraordinary appeal of unconstitutionality, which, in addition to be a figure close to
the appeal, is also the most widely used means of defending fundamental rights, most of all those
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relating to the protection of fundamental freedoms. In Guinea-Bissau, fundamental rights may be
invoked to invalidate public acts other than those of the judiciary. In Mozambique there is no figure
similar to the resource of support.
The Constitutional Council of Mozambique and the Supreme Court of Guinea-Bissau observe,
with regard to the protection of fundamental rights, all the principles and procedural requirements, in particular the speedy procedure, but do not offer the possibility of appeal against their
decisions (dual jurisdiction), given, in the case of Mozambique, its very nature, (it only functions
in plenary and as a single instance) and, in the case of Guinea-Bissau, the characteristics of the
supervisory institute enshrined in the Constitution.
The Constitution of the Republic of Cape Verde enshrines access to justice, and the Constitutional Court has adopted decisions aimed at ensuring that users have a speedy process, the right
to adversarial proceedings and equality of arms, and access to the courts. There is also the challenge of applying a right to a double degree of jurisdiction in civil matters.
This Court has already had to deal with requests for protection of rights of access to justice, the
right to an adversarial procedure, effective judicial protection and the right to obtain a decision
within a reasonable time. The decisions have been either estimated or rejected depending on
whether or not the specific situation leads to an infringement of the rights, freedoms and guarantees relied on by the applicants.
In the case of Angola, the demands of speedy, contradictory proceedings, equality of arms, the right
to dual jurisdiction, access to the law and to the courts are the basic principles in the procedural
process in the Constitutional Court, especially with regard to concrete supervision.
Regarding the principle of dual jurisdiction, the Constitutional Court has established jurisprudence
in this regard, widely admitting the opportunity to appeal in cases where the Court decides at first
instance (as are most cases of party and electoral litigation).
Lusophone jurisdictions do not have specific mechanisms or guarantees for the judicial execution
of their decisions, but their decisions in matters subject to their jurisdiction prevail over those of
any other courts and are binding on all public and private entities, with those who fail to do so
incurring disciplinary and criminal liability.
As for the fundamental rights most commonly referred to in petitions in claims against state bodies,
in Mozambique there is freedom, contradiction in tax and customs courts and access to courts.
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Guinea-Bissau has no statistical data.
In Cape Verde, the right to freedom over the body and the constitutional guarantees associated with
it are more mentioned, such as the presumption of innocence of the accused, the guarantee not to
be held in pre-trial detention or to be held in pre-trial detention outside the legal conditions, the
right to access to justice, effective judicial protection, to obtain a judicial decision in a reasonable
time, and the right to a defence in the form of the exercise of adversarial proceedings.
In the case of Angola, in view of the principle of exhaustion of instances, the Constitutional Court,
as an institution of appeal, assesses the decisions of the appealed court and not the material issue
at stake between the State and individuals. Thus, in lawsuits against the State before this Court,
the most commonly cited fundamental rights are those of access to the law and to effective judicial
protection, to a fair trial and in accordance with the law, a fair trial, the right to equal treatment,
and the irreversibility of nationalisations and confiscations.
Among these is the right that is most often claimed and that the Court applies with the greatest
repetition, the right to a fair trial and in accordance with the law.
With the exception of the Supreme Court of Guinea-Bissau, which considers that there is no
possible confusion, all other Portuguese-speaking jurisdictions confirm that, in order to protect
fundamental rights, they have taken decisions that determine the prevalence of fundamental rights
over compliance with the rules of civil procedure and criminal procedure, whenever the application
of these rules would lead to situations of violation of fundamental rights.
Lusophone constitutional jurisdictions consider that their decisions, which deal with fundamental
rights and involve public institutions, have been sufficiently publicised.
In Mozambique, the decisions of the Constitutional Council, which take the form of a decision
or deliberation, must be published in the Official Gazette. In addition, they are published on the
institution’s website (www.cconstitucional.org.mz/) and in a periodic collection for this purpose.
In Cape Verde, the Constitutional Court has promoted the publication of its decisions in the
Collection of Decisions of the Constitutional Court of Cape Verde, on the official website of the
Constitutional Court: www.tribunalconstitucional.cv and on the website http://www.legispalop.
org/bd. In addition, certain Court sessions are open to the public and journalists, with registration
being sufficient for them to be followed live.
In Angola, the decisions of the Constitutional Court are always made public by making them available
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on the Court’s website - http://www.tribunalconstitucional.ao, in addition to being published in the
“Colecâneas de Jurisprudência do Tribunal Constitucional”, CODICES computer databases and in
the Official Gazette.
None of the jurisdictions has indicated that they have been under pressure from other state or media
powers when examining cases involving fundamental rights.
Judges of the Portuguese speaking constitutional courts shall, as a rule, enjoy the guarantees reserved
to the magistrates of the higher courts, including the guarantee of irresponsibility, with regard to the
negative consequences which may result from decisions they make.
The institutional relations of the Constitutional Courts/Council with the Executive, Legislative and
other institutions of the Judiciary are based on the principles of separation and interdependence of
powers.
The administrative and financial autonomy of the courts is not enshrined in the Constitution in
Mozambique and Guinea-Bissau.
In Cape Verde, the Constitution provides for the Superior Council of the Judiciary (CSMJ) and
establishes in Article 223 that it “is a body for the management and discipline of judges, for the
autonomous administration of human, financial and material resources of the courts...” It should
be noted that the budget of the CSMJ covers the activities of the Judicial, Administrative and Tax
Courts and Customs. In relation to the Constitutional Court, the Supreme Court of Justice and
the Court of Auditors, administrative and financial autonomy results from the respective organic
laws to which the Constitution refers the regulation.
Law no. 56/VI/2005, of 28 February, regulates the jurisdiction, organisation and functioning
of the Constitutional Court, guaranteeing in its articles 37 and following its administrative and
financial autonomy.
In Angola, the administrative and financial autonomy of the courts is enshrined in Article 178
of the Constitution. In addition to this constitutional consecration, it is implemented by ordinary
legislation, namely in Article 10 of Law 2/08, of 17 June - Organic Law of the Constitutional Court,
and in Article 15 of Law 2/15, of 2 February - Organic Law on the Organization and Functioning
of the Courts of the Common Jurisdiction.
In Mozambique, it is the legislative power (Assembly of Republic) that determines the budget, on
the proposal of the executive power.
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The choice of magistrates is through the rules set out in Article 241 of the Constitution, that is:
Paragraph 1(a), “a Judge Counsellor appointed by the President of the Republic who is the
President of the Constitutional Council;
Paragraph 1(b), “Five Judge Counsellors appointed by the Assembly of the Republic according to
the criterion of parliamentary representation;
Paragraph 1(c), “A Judge Counsellor appointed by the Superior Council of the Judiciary”.
The remuneration is decided by the Executive Authority.
These facts do not interfere with or condition the deliberations of the Constitutional Council.
In Guinea-Bissau, the budgets of the courts and the definition of the remuneration status of
magistrates are the responsibility of the government, which naturally conflicts with the ideal of
independence of the courts in the effective protection of fundamental rights.
In the case of Cape Verde, for each economic year the private budgets of the courts are approved
by the courts themselves and submitted to the government for inclusion in the state budget. In
addition to the revenue from appropriations in the General State Budget, the Courts have their
own revenue provided for in their respective organic laws. There’s no single way for magistrates
to choose. Entry into the career of the judiciary and public prosecutor is made through public
competition for holders of law degrees and the promotion of the career operates on the basis of
merit and/or by internal competition. The Judges of the Constitutional Court shall be elected by
the National Assembly, from among nationals of reputed merit and competence and recognised
probity, with higher education in law for a single term of nine years. The judges of the Court of
Auditors are appointed by the Executive. The remuneration of magistrates shall be set by the
executive/legislative authority.
The fact that the budget of the judiciary is ultimately approved by Parliament on a proposal from the
Executive has not been identified as a condition for the independence of the courts in the effective
protection of fundamental rights when they are affected by decisions of these other powers.
In Angola, despite the constitutional consecration, the practice says that who determines the
budgets of the courts and the remuneration of magistrates is still the legislative power, under
proposal of the executive power. This may condition the independence of the courts, since the
exercise of self-regulation is compromised by dependence on those powers.
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Second theme
“The mechanisms of protection of fundamental rights. Direct or indirect access”
was presented by Venerable Judge Counsellor João Pinto Semedo, President of the
Constitutional Court of Cape Verde.

Venerable Judge Counsellor João Pinto Semedo, President of the
Constitutional Court of Cape Verde

In his communication, he began by pointing out that the performance of
constitutional systems is not only assessed by the extent of fundamental rights
provided for in them, but also by the effectiveness of mechanisms for guaranteeing
subjective and fundamental positions. He then reported on the mechanisms for
protecting fundamental rights in the following terms:
In the case of Cape Verde, the protection of fundamental rights is exercised
indirectly, through the inspection of the constitutionality in its various forms and
through electoral litigation, based on the principle of constitutionality, enshrined
in paragraph 3 of article 3 of the Constitution, and directly, either through the
appeal, habeas data and habeas corpus, provided for in articles 20, 35 and 46 of the
Fundamental Law, respectively.
Practically unknown in the Portuguese-speaking world, the appeal for support
entered Cape Verde by the 1992 Constitution, which had Article 19, now 20:
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“All individuals shall have the right to apply to the Constitutional Court, through an appeal, for
protection of their fundamental rights, freedoms and guarantees, constitutionally recognised, in
accordance with the law and in compliance with the provisions of the following paragraphs:
An action for damages may only be brought against acts or omissions of the public authorities which
adversely affect fundamental rights, freedoms and guarantees, after all ordinary means of redress
have been exhausted;
The remedy may be applied for in a simple application, it is urgent, and its processing must be based
on the principle of summary”.
Therefore, only acts or facts, of whatever nature, in whatever form
, practised by any body of the public authorities of the State, local authorities and other public
bodies of a territorial or institutional nature, as well as by their holders, officials or agents who
violate the fundamental rights, freedoms and guarantees recognised under the terms of the
Constitution, which basically correspond to civil and political rights, may be appealed against.
Economic, social and cultural rights, such as the right to social security, health, culture and the
environment, can only be scrutinised under exceptional circumstances.
The exhaustion of the ordinary means of appeal is an extremely important assumption provided
for in paragraph b) of no. 1 of the Constitution of the Republic of Cape Verde (CRCV), densified
by ordinary legislation through the norms contained in paragraph c) of no. 1 of article 3 and
article 6 of the Law of Support.
The exhaustion of the prior ordinary appeal procedures, which results in a burden of denouncing
the violation and seeking redress before the ordinary courts, is undoubtedly a restriction
permitted by the Constitution.
However, certain interpretations of this assumption could lead to the unconstitutionality of the
meaning attributed to this assumption.
For example, to demand, in any circumstance, that the court expose the alleged violation in an
autonomous piece and expressly request reparation does not seem compatible with the speed,
simplicity and other reasons on which this excellent means of protection of rights, freedoms and
guarantees are based.
That, in short, is the Constitutional Court’s understanding of this procedural assumption:
The important thing is that the question that must be known and resolved by the common bodies
should be put in an intelligible way for those who have to decide, that is, to communicate perceptibly
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to people trained for this purpose, namely judges of higher courts, what rights are to be protected.
The expression in this requirement refers to the minimum necessary for such reputable jurists
and judges to be able to identify the violation and the right, liberty and guarantee that sustains the
request for support. It is accepted that it is necessary to seek redress for the infringement, but it does
not have to be sought expressly and by means of an autonomous form or procedure.
As regards the grounds of the application, since the application is a simple and rapid procedure,
what is required is for the applicant to identify precisely the conduct complained of and the
rights, freedoms and guarantees which have been infringed in his view, and to make applications
appropriate to the situation in question.
Through the appeal, which is a privileged means of protection of rights, freedoms and guarantees,
the Constitutional Court, which is also, by excellence, a body for the Protection of the Constitution
and the Objective System of Protection of Rights, through the impulse of another body, may
supervise, in its own process, the constitutionality of a rule applied in a specific case and declare
its unconstitutionality with the consequent expurgation of the Cape Verdean legal system, taking
into account the provisions of paragraph 1 of Article 284 of the Constitution: “Judgments of
the Constitutional Court which have as their object the review of constitutionality or illegality,
whatever the process in which they have been rendered, shall have general binding force”.
This occurs when the Court recognizes that the act or omission under appeal was committed
by determination or in compliance with a legal norm or a resolution of material normative
content or individual and concrete unconstitutional or illegal, it shall in the judgment order
the referral of the case to the Attorney General of the Republic for the successive and concrete
review of the constitutionality of the said norm or resolution. For, in the appeal for constitutional
protection, no other claim can be made than that of restoring or preserving the rights, freedoms
and guarantees violated by acts or omissions of public authorities. Cases have frequently been
referred to the Attorney General’s Office for the above purposes.
Another mechanism for protecting the specific fundamental right to freedom over the body and
the associated guarantee is the habeas corpus, which has been used before the Supreme Court of
Justice and often, when the alleged violation is not remedied in that instance, an appeal is made to the
Constitutional Court. Once it reaches the Citizens’ Court, the habeas corpus loses its autonomy and,
consequently, the object right (freedom over the body) is assessed like any other right that is protected.
In relation to habeas data, a mechanism that allows the citizen to become aware of information
contained in files, archives or computer records that concern him, as well as to be informed of
the purpose for which they are intended and to require the rectification or updating of data, also
regulated in the law of protection, has never been activated, because its effectiveness is null.
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As far as actions to review constitutionality are concerned, either by means of abstract checks
(preventive and successive) or by means of successive and concrete checks (exception of
unconstitutionality), fundamental rights are protected by means of verification of the conformity
of rules of ordinary law with constitutional rules, and in the event of a finding of unconstitutionality,
they are definitively removed from the legal system.
And not infrequently what determines the declaration of unconstitutionality is that the union
rules infringe constitutional rules on rights, freedoms and guarantees, in particular in paragraph
5 of Article 17, where the regime to which laws restricting rights, freedoms and guarantees must
be subject is located: “Laws restricting rights, freedoms and guarantees must be of a general and
abstract nature, must not have retroactive effects, must not diminish the extent and essential
content of constitutional rules and must be limited to what is necessary to safeguard other
constitutionally protected rights”.
According to the Cape Verde system of constitutionality inspection, the declaration of
unconstitutionality of the rule applied, except in a preventive inspection process, in which the
negative opinion implies a legal veto by the President of the Republic and does not enter into
force of the law as a whole, in all other cases, either in the specific inspection or in the successive
abstract inspection, has general mandatory force and produces erga ormnes effects, taking into
account the provisions of Article 284(1) of the Constitution.
The effects of a declaration of unconstitutionality or illegality with general mandatory force shall
be reserved for cases tried, unless the Constitutional Court decides otherwise when the rule
respects criminal, disciplinary or unlawful matters of mere social order and is of less favourable
content to the accused.
The Court may model the effects of a declaration of unconstitutionality where reasons of legal
certainty, equity or public interest of exceptional importance so require.
Finally, the protection of fundamental rights through electoral litigation is cyclical but intense,
particularly with regard to contentious candidate registration, in relation to issues that occur
within the framework of the voting process and the counting of votes, as well as with regard to
challenges to the decisions of the National Election Commission, during and after the election
campaign. In that context, the Court decides matters relating to political rights, in particular the
right of political participation of citizens.
The second day of work, 11/06/2019, was followed by the presentation of different themes, with
the beginning of the Fourth Plenary Session.
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Fourth Plenary Session Chaired by the Venerable Judge Counsellor President of Madagascar’s
High Constitutional Court, Mr. Rakotoarisoa Jean-Eric.

Fourth Plenary Session Table

First Theme
“The relevance of custom in the decisions of the Constitutional Courts/
Councils handed down in the context of the protection of rights and
their articulation with the provisions of the Universal Declaration
of Human Rights and the African Charter on Human and Peoples’
Rights” was presented by the Venerable Counsellor Judge President of
the Supreme Court of Namibia, Mr. Peter Sam Shivute.

w

Venerable Judge Counsellor President of the Supreme Court of Namibia,
Mr. Peter Sam Shivute.
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In his Communication, he presented an overview of the relevance of decisions of Constitutional
Courts/Councils and similar bodies in promoting, respecting and protecting fundamental rights
as follows.
The enactment of the Namibian Constitution in 1990 created two categories of courts in the legal
system - the superior and the inferior. The higher courts are the Supreme Court and the High
Court. The lower courts are composed of magistrates distributed throughout the country
The Supreme Court is the highest constitutional instance in Namibia. It is followed by the High
Court, which is the first instance of the protection of fundamental rights. The decisions of the
High Court are appealable to the Supreme Court.
The supremacy of Supreme Court decisions finds expression in Article 81 of the Namibian Constitution. According to this article, all Supreme Court decisions are binding not only on all other
courts, but also on all people in Namibia. Thus, the judicial pronouncements of the Supreme
Court on fundamental rights aim to protect the rights of the parties to appeal to the High Court
and, on appeal, to the Supreme Court, to claim the protection of their fundamental rights.
Such pronouncements also play a central role in promoting fundamental rights, because the government and the people must conform their actions in accordance with these pronouncements
in order not to violate the rights guaranteed to individuals by the Constitution.
The role of the courts is critical. The role of the courts with regard to fundamental rights is to
guarantee the real - as opposed to theoretical - enjoyment of fundamental rights by all, who are
equal before the law, without discrimination on grounds of race, colour, ethnic origin, religion,
creed or social or economic status.
Effective judicial institutions are therefore essential to achieve the protection and promotion of
fundamental rights. The Supreme Court, as the highest constitutional jurisdiction, occupies an
advantageous position for the protection and promotion of human rights.
He then presented some cases of fundamental rights law enforcement in Namibian courts.
He concluded by stating that in Namibia, the role of the courts as guarantors of the protection
and promotion of fundamental rights receives maximum support from the government in all
aspects. In this situation, the Supreme Court is encouraged to fulfil its role effectively; and the
Court has not failed the Nation.
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Second Theme
“The role of the Algerian Constitutional Council in safeguarding fundamental rights” was presented by the Venerable Judge Counsellor President of the Algerian Constitutional Council, Mr. Kamel Fenniche, who
highlighted the work of the Algerian Constitutional Council in enforcing
these rights, including those laid down in international instruments.

Venerable Judge Counsellor President of the Constitutional Council of Algeria,
Mr. Kamel Fenniche

FIFTH PLENARY SESSION WITH THE TOPICS:
Chaired by the Venerable Judge Counsellor Vice-President of
the Egyptian Supreme Constitutional Court, Mr. Saeed Marie.

Fifth Plenary Session table
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First Theme
“The importance of the institutional independence (administrative and financial
autonomy) of the Constitutional Court/Council and of the Judiciary in general as
a guarantee of defence of the fundamental rights of citizens - the models and constraints” was presented by Mr. Carlos Maria Feijó, Full Professor at the Agostinho
Neto University Faculty of Law.

Mr. Carlos Maria Feijó, Full Professor at the Agostinho Neto University Law School.

In his presentation, he mentioned that the issue of independence is considered one
of the basic principles of modern constitutionalism, but its scope and scope are still
the subject of much discussion. Independence is considered here as the ability to act
free from the influence of internal and external factors that may contribute to condition judicial decisions and limit the performance of the judicial system and prevent
the expected results from being achieved.
He noted that while traditionally the focus of discussion was on the independence
of judges, in a modern way the main focus is on the independence of the courts as
a state body, which is composed of various individuals and professional classes. The
need for financial and administrative autonomy arises from external independence,
as the courts remain largely subject to the will and action of other state powers and
bodies to equip themselves with adequate resources to perform their functions.
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Litigation has an increasing tendency, not only in number of cases (more people turn to the
courts to resolve their specific cases), but also in more diversified matters on which the courts
are called to decide. At the same time, the qualitative demands on the organs of justice have also
been increasing: a decision in accordance with the law is not enough, it is required to observe the
legal process, be in accordance with the latest developments of knowledge, be issued in a timely
manner and be known to the community.
The current context, which we live all over the world, of combating corruption still brings
additional weight to the organisation of justice in the various countries. Corruption crimes, by
their characteristics, complexity, cross-border links, level of organisation and high political and
social profile of those targeted, immediately raise questions related to the priorities, means and
organisation of the investigation system (will, means and capacity to investigate), as well as the
technical capacity of the judiciary.
In essence, what is being discussed is the degree to which the courts are able to carry out their
function with the least possible external constraint, and this condition of “free action” is essential
for the achievement of justice.
Bringing the focus to the financial autonomy of the courts, this is a constitutional corollary of
the principle of the separation of powers and an instrument that ensures the removal of factors
of economic and financial dependence of the courts on other State bodies, which does not mean
that it is the judiciary that presents its budgetary proposals directly to Parliament or that they are
given autonomous budgetary power and initiative’ in the terms that we shall see below.
Financial autonomy manifests itself in the sufficiency of means to support the activity of the entity concerned and the faculty to manage it. Indeed, as in any other material reality, the pursuit
of certain goals requires the availability of means to a sufficient extent for their allocation to the
action programme self-proposed by their bodies.
Although the independence and equivalence of state powers are often asserted, the judiciary
depends on the resources allocated to it by the legislative and executive powers, which places it
in a position of inferiority.
He presented the comparative experience of countries from different legal families and cultures,
in which the issue of financial autonomy/independence of the courts concerns, indicating the
cases of Cape Verde, Mozambique, South Africa, Uganda, Portugal, Brazil and Angola.
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By way of closing remarks, the prelector stated that:
A) The first step should be the constitutionalising of administrative and financial autonomy
and its implementation in terms of infra-constitutional legislation;
B) In this case, the possibility of establishing a defence against an attack on the minimum
content of administrative and financial autonomy which would result in a power to review constitutionality should not be forgotten if and when the administrative autonomy
is affected by acts or rules of the other powers which may result in their autonomy;
C) It will not be enough for the Constitution to provide for administrative and financial autonomy. It will also be necessary to transform this formal constituent will into a substantial
guarantee, by providing in the Constitution itself for a percentage of public revenue to be
earmarked for the judiciary, which can only perform its function without any interference
(constitutional reserve of a minimum percentage of public revenue for the judiciary). In
this case, it can therefore be said that the independence of the judiciary is a prerequisite
and key to the regular functioning of the democratic rule of law.
D) In fact, administrative and financial autonomy is, in several countries, more discursive
than effective, because the political power resists the idea of unrestricted judicial autonomy as much as it can, and it is certain that as such power, above all, the executive
maintains any kind of interference in the drafting and implementation of judicial policy
either directly as intervention in the selection, appointment of judges or indirectly as
subtle or ostentatious resistance to full administrative and financial autonomy cannot be
described as democratic and legal. In fact, the legislative or executive control of the judiciary’s budget is still a mechanism of interference and control that affects its autonomy
and independence and ultimately undermines the functioning of the state itself.
E) If the principle of a reserve of a percentage of government revenue is enshrined, would it
have to be assessed whether the judiciary’s budget proposal would be forwarded directly
to the legislature or the executive? And if he goes to the executive, could he unilaterally
amend the judiciary’s budget proposal? In our view, both the legislature and the executive
could not cut the budget of the judiciary, particularly with regard to the principle of the
separation of powers. That said, I would not repudiate the fact that the judiciary’s budget
was presented and negotiated with the executive.
F) Finally, also a corollary of the current separation configuration (called functional-nuclear) of
powers relates to what is the delimitation of typical functions in contrast to the atypical functions of the organs to which the separation of powers applies or is analysed. Thus, for example,
the courts, in managing their organisation and functioning, are performing the administrative function. We have, for example, given concrete expression to the budgetary issues. Well, if
the administrative function, known as the executive function, is materially exercised, should it
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not be subject to government control? If so, how to reconcile the executive’s financial control
with the independence of the courts. If the independence of the courts is to be upheld in this
area too, then what is the functional separation of powers worth? Wouldn’t it be just a mask
to maintain organic separation as the principle was initially being configured? If so, wouldn’t
there be a violation of the administration reserve for the General State Budget? Even if only
by academic hypothesis, should the Court of Auditors have the power to monitor the courts’
budgetary implementation?

Second Theme
“The role of the Constitutional Court of Turkey in safeguarding fundamental rights’ was
presented by the Venerable Judge Counsellor President of Turkey’s Constitutional Court, Mr.
Zuhtu Arslan, who highlighted the profound change in the means of access to Constitutional
Court of Turkey, which has enabled many individual complaints, previously addressed to the
European Court, to begin to be directed and tried by Turkey’s highest judicial body.

Venerable Judge Counsellor President of the Constitutional Court of Turkey,
Mr. Zuhtu Arslan

Finally, notwithstanding the summaries presented above, but given the interest that
the presentations have aroused in matters of comparative law, we reproduce in full
the presentations of the Venerable President Judge of the Constitutional Court of
Morocco, Mr. Saïd IHRAI, the Venerable Counsellor Judge João Pinto Semedo, President of the Constitutional Court of Cape Verde, and Mr. Carlos Maria Feijó, Full
Professor at the Faculty of Law of the Agostinho Neto University.
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VII. FULL PRESENTATION OF THEMES
Venerable Judge President of the Constitutional Court of Morocco,
Mr. Saïd IHRAI.

“The role of Morocco’s Constitutional Court in
Safeguarding Fundamental Rights”
This document, which is part of a monographic approach, is a brief presentation of the caselaw of
the Constitutional Court of Morocco on the protection of fundamental rights and freedoms, with
a view to sharing elements of Moroccan experience in this area with other constitutional courts on
our continent.
As such, the emphasis will be placed successively, in the first part, and in a descriptive approach,
on four central notions of the constitutional regime for the protection of fundamental rights and
freedoms: fundamentality, guarantees, indivisibility and effectiveness of rights (I). A second part
will be devoted to presenting the main trends in the case law on the protection of fundamental
rights and freedoms under the current mandate of the Constitutional Court. (II).

I : Fundamentality, guarantees, indivisibility and effectiveness of rights: central concepts of
the constitutional regime for the protection of fundamental rights and freedoms
From a normative perspective, four concepts determine the constitutional regime for the protection
of fundamental rights and freedoms. These concepts can be grouped into two logically correlated
conceptual pairs: the fundamentality/guarantee pair (1) and the indivisibility/efficacy pair (2).
The importance of the above concepts lies in the fact that they determine not only the structure of
the “opportunities for protection” offered by the Constitutional Court, but also the techniques of
interpretation and the modes of reasoning that the Court can employ to ensure effective protection
of constitutionally guaranteed rights and freedoms.
1) The conceptual pair fundamentality/guarantee
The 2011 Constitution of Morocco establishes a wide range of principles, the guarantee of which is a
precondition for the full enjoyment of civil, political, economic, social, cultural and environmental rights.
These include, for example, the principles of equality, non-discrimination, participation, pluralism,
good governance, equal opportunities, dignity and social justice (preamble), as well as the principles of
constitutionality, hierarchy, non-retroactivity of laws and the obligation to publish legal norms (Art. 6).
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The whole range of fundamental rights guaranteed covers the various categories of civil, political,
economic, social, cultural and environmental rights in material terms. The provisions of Articles
5, 7, 9, 11, 12-29 and 35 of the Constitution can be cited as examples. Chapter II of the Constitution
(Arts. 19 to 40) is dedicated to “Fundamental Rights and Freedoms” and guarantees the rights of
the first, second and third generations.
The Constitution also guarantees categorical rights. These include Moroccans living abroad
(Arts. 16-18), people with disabilities (Art. 34), children (Arts. 32 and 34), youth (Art. 33), the
elderly (Art. 34), prisoners (Art. 23) and foreigners (Art. 30).
The Constitution guarantees, under Chapters VII and VIII, a series of procedural rights
derived from the right to a fair trial. These include the right of access to justice (Art. 118), the
presumption of innocence (Art. 119), the right to a fair trial, the right to a trial delivered within
a reasonable time, the rights of the defence (Art. 120), the right to legal assistance (Art. 121), the
right to compensation for judicial errors (Art. 122), the principle of public hearings (Art. 123),
the obligation to state the reasons for judgements (Art. 125), the pronouncement of sentences in
public audience (Art. 125), recognition of res judicata authority and enforcement of judgments
(Art. 126), the prohibition of establishing special courts (Art. 127), and the right of the parties to
the dispute to raise the claim of unconstitutionality (Art. 133).
The Constitution provides for a series of objectives of constitutional value, which define the positive
obligations of the State to ensure the effectiveness of a right or to implement a principle necessary
for the realisation of rights. An example of this objective is parity between men and women (art.
19), which is a declared objective for the implementation of the principle of equality. With regard
to economic and social rights, the first paragraph of Article 31 of the Constitution establishes the
positive obligations of the State, public institutions and local and regional authorities to mobilise the
means available to facilitate equal access by citizens to the conditions enabling them to enjoy a series
of economic, social and environmental rights.
The Constitution also applies the adjective “fundamental” to several nouns, including
“fundamental guarantees”.
A positivist and objective analysis of the provisions of the Constitution shows that the term
“guarantee(s)” falls within the semantic field of the protection of fundamental rights
In addition to the elements mentioned above, it should be noted that the Constitution recognised
the fundamental nature of the rights to be protected in certain situations, such as election
campaigns and voting operations (Art. 11 no. 3), the protection of the security of the population
and the national territory by the public authorities (art. 21, last paragraph), deprivation of liberty
(Art. 23 no. 5), exceptions to the right of access to information (Art. 27 last paragraph), and the
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state of emergency (Art. 59).
The same approach is taken to recognise the fundamental freedoms enjoyed by foreigners
(Art. 30 no. 3). In the same logic, the notion of fundamentality is recognised as a parameter
for defining legislative competence and the scope of matters excluded from constitutional
revision. In this regard, Article 71 of the Constitution provides that “the fundamental rights
and freedoms provided for in the Preamble and other articles of this Constitution” are part
of the domain of the law. Article 175 of the Constitution provides that “No revision may be
made on... the achievements in terms of the fundamental rights and freedoms enshrined in this
Constitution”.
From this brief description it can be seen that the fundamental nature of the rights enshrined in
the Constitution has the following characteristics:
• The recognition of fundamental rights and freedoms as such by the provisions of the
Constitution, in particular Chapter II;
• Continuity of guarantees of fundamental rights and freedoms provided for in the Constitution
during the state of emergency (Art. 59 no. 3);
• The protection of the “acquis in the field of fundamental rights and freedoms” enshrined in
the Constitution against any revision (Art. 175).
The term “guarantee(s)” (and its synonyms as protection) is used in the Constitution according
to the following typology:
• In the context of the enunciation of rights and freedoms: such as the free exercise of religion
(Art. 3), the presumption of innocence and the right to a fair trial Art. 23 no. 4), freedom
of movement and establishment within the national territory (Art. 24 no. 4), freedom of
thought, opinion and expression, creation, publication and exhibition (Art. 25), freedom of
the press (Art. 28 no. 1), access to the public media Art. 28 no. 4), the freedoms of assembly,
peaceful demonstration, association and union and political affiliation, and the right to
strike (Art. 29), the right to property, freedom of enterprise and free competition (Art. 35);
• The protection of certain social structures or categories: such as the family (art. 32 no.
2), children regardless of their family situation (Art. 32 no. 3) and disadvantaged social
categories (Art. 35 last paragraph);
• The recognition of fundamental guarantees for the benefit of civil servants and magistrates
(Arts. 71 and 113);
• The recognition of substantial guarantees regarding the right to a fair trial, such as the
presumption of innocence (Arts. 23 and 119), the right to a judgment within a reasonable
time and the right to a defence (Art. 120).
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2) The conceptual pair indivisibility/efficacy
The indivisibility of human rights is formally recognised by the preamble, which is an integral
part of the Constitution.
One of the features of the strategy for drafting constitutional provisions on human rights is the
adoption of effectiveness as a principle, objective and vector for action by public authorities
to protect and promote human rights. In this respect, the second paragraph of Article 6 of
the Constitution provides that “public authorities shall work to create the conditions for
generalising the effectiveness of citizens’ freedom and equality and their participation in
political, economic, cultural and social life”.
Logically linked to indivisibility, the effectiveness of fundamental rights and freedoms is a principle
whose scope covers all civil, political, economic, social, cultural and environmental rights.
The Constitution provides in its provisions for a number of vectors of interpretation that guide
the legislative and case-law action of holders of obligations in the protection of human rights. A
preliminary survey of these vectors has made it possible to draw up the following list: the principle
of non-discrimination, the values of openness, moderation and tolerance, the indivisibility and
universality of human rights, the commitment to harmonise national legislation (Preamble),
equality between men and women (Art. 19), the insertion, the prevention of vulnerability,
rehabilitation, integration (Arts. 33 and 34), the consolidation of social justice (Art. 35), the
specific protection of disadvantaged social categories (art. 35), the spirit of responsibility and
committed citizenship (Art. 37).
On this normative basis, the fundamental rights, freedoms and guarantees enshrined in the
Constitution are directly enforceable before the competent courts. However, a distinction must
be made in terms of constitutional drafting:
• The so-called “negative” fundamental rights, such as the right to life (Art. 20), the right to
physical and moral integrity of persons (Art. 22), the protection of privacy and inviolability
of the home (Art. 24) and freedom of thought, opinion and expression (Art. 25);
• The freedoms whose exercise is determined by law, such as the freedoms of assembly,
peaceful demonstration, association and union and political affiliation, the right to strike
(Art. 29);
• Procedural rights, the exercise of which is carried out in accordance with the conditions
and procedures provided for in organic legislation, such as the right to submit motions in
legislative matters (Art. 14), the right to submit petitions to public authorities (Art. 15) and
the right to invoke unconstitutionality (Art. 133);
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• Rights whose effectiveness is guaranteed by the implementation of positive obligations of the State
and public authorities, such as the rights to health, education, decent housing and work (Art. 31).
Finally, it is clear from the characteristics presented that the 2011 Constitution is in line with the
concept of the fundamentality of rights, the main characteristic of third generation Constitutions,
which are no longer satisfied with the regulatory function, but ensure effective judicial and nonjudicial protection of fundamental rights and freedoms in the internal normative order.
II) Overview of the jurisprudence of the Constitutional Court on the protection of fundamental
rights and freedoms
The Constitutional Court occupies a central place in shaping the national system for the
protection of fundamental rights. It belongs to the family of “concentrated models” in that it
is separate from the judicial courts and has exclusive competence in the area of a priori and a
posteriori constitutionality review. The contribution of electoral litigation is essentially based
on the protection of the exercise of political rights, given the quality of the judge “applying the
electoral law” that prevails in the exercise of this jurisdiction.
The Constitutional Court thus ensures the protection of fundamental rights through the exercise
of all its powers, which were presented by the President of the Constitutional Court in his
introductory speech.
Since its creation on 4 April 2017, the Constitutional Court has handed down 92 decisions,
marking the emergence, in continuity and evolution, of a specific line of jurisprudence of the
Court, a line that consolidates the achievements capitalised on by the constitutional courts before
the creation of the Court (Constitutional Chamber of the Supreme Court and Constitutional
Council), while exploring the windows of interpretation offered by the 2011 Constitution. This
observation can be observed through a non-exhaustive review of the Court’s jurisprudence
in terms of rights and principles (1), as well as in terms of the reasoning and interpretation
techniques used (2).
1) Rights and principles
One of the constants in the jurisprudence of the Constitutional Court is the optimal use of the
“protection opportunities” of fundamental rights presented by the various cases submitted to the
Court.
As an emerging jurisdiction, the Court has consolidated certain principles firmly rooted in
previous constitutional jurisprudence, such as the presumption of innocence (Constitutional
Court 63/17 and 77/18).
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The Court also recalled that the objective of judicial review of the conditions of admissibility (in
electoral disputes) is to ensure that defenders benefit from their right to a defence in accordance
with the principle of adversarial procedure and reasonable time limits and that they can submit
their replies (Constitutional Court 46/17). This jurisprudence is part of a constant line to protect
the right to a fair trial.
The Court also censured an omission of guarantees in the procedure for handling complaints by
the Superior Council of the Judiciary. The omitted guarantees concern the judges who may be the
subject of such complaints (Constitutional Court 38/17).
The Court defined the scope of the constitutional principles protected in the exercise of electoral
rights. In this sense, the withdrawal of a party from an electoral dispute has no effect, since
it is an objective dispute aimed at protecting the freedom, veracity and transparency of the
ballot (Constitutional Court 58/17). Within the same framework, the Court has consolidated,
in the context of electoral disputes, the principle of equal opportunities between candidates
(Constitutional Court 10/17).
Consolidating a solid constitutional jurisprudence on the protection of the right to a fair trial,
the Constitutional Court, in its decision on the organic law on the conditions and modalities of
application of the unconstitutionality exception, (Constitutional Court 70/18) recalled that the
publicity of hearings is “one of the rights of the litigants, and whose organization is returned to
the legislator”, according to articles 71 and 123 of the Constitution. Based on this principle, the
Court declared unconstitutional the provisions of the organic law that refer to the Constitutional
Court’s rules of procedure to determine the cases in which hearings are held behind closed doors.
In monitoring the new national system for the protection of human rights, established by the
2011 Constitution, the Court had to rule on certain aspects related to the engineering of this
system, both at the procedural level and at the level of the distribution of competences. The Court
thus introduced a requirement for complementarity in the system of complaints from litigants
dealt with by the Superior Council of the Judiciary (Constitutional Court 38/17). Similarly, the
Court established the specific mandate of the Authority for Parity and the Fight against all Forms
of Discrimination, in complementarity with the general mandate of the National Council for
Human Rights, the national institution responsible for the protection and promotion of human
rights (Constitutional Court 40/17).
2) Reasoning and interpretation techniques
The Constitutional Court uses interpretation techniques and ways of reasoning to ensure effective
protection of constitutionally guaranteed rights. This implementation has been facilitated
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by a normative environment conducive to the development of constitutional case law for the
protection of human rights, particularly since the adoption of the 2011 Constitution.
In this respect, the Court had the opportunity to assess the circumstances in which the
“proportionality test” was applied. Proportionality could not be evoked “in view of its area and
objective” in a complaint relating to the specific tax regime applicable to housing cooperatives
(Constitutional Court 66/17).
Based on the same reasoning, which aims to ensure the rights of the defence, the Court considered
in its decision (70/18), establishing the negative incompetence of the legislator, that “the reference
made by article 14 of the organic law to the Constitutional Court’s internal regulations to define
the rules governing the exception of unconstitutionality before the said Court in electoral disputes
constitutes a waiver by the legislator of the exercise of one of the powers exclusively conferred on
him by the Constitution”.
The Court also used formulas similar to “reservations of interpretation of directives” to draw
the attention of the legislator, in the context of an electoral dispute, to the system of ineligibility,
which must be reviewed, “in accordance with the relevant constitutional provisions”, “of nonregression, in relation to the guarantees established, and with due respect for proportionality”
(Constitutional Court 23/17). In the same context, a neutralising reservation was made as to
the Court’s interpretation of the procedural route for exercising the right of petition. With this
reservation, the Court aims to ensure the fluidity of the procedure for the processing of petitions
by the House of Representatives and to guarantee effective access of petitioners to the House of
Representatives (Constitutional Court 37/17).
For the first time in Moroccan constitutional jurisprudence, the Court has mobilised the
declaratory referendum on human rights. In its decision on the Authority for Parity and the
Fight against all Forms of Discrimination (APALD), the Court referred to the Paris Principles
on the Status and Functioning of National Institutions for the Protection and Promotion of
Human Rights in response to a complaint concerning the composition of the Authority and the
procedures for appointing its members (Constitutional Court 40/17).
Finally, the Constitutional Court used the material criterion in a recent decision on the Law on
the Organization of the Judiciary (Constitutional Court 89/19) to establish the differentiation
between the tasks of the judicial administration within the courts of the judicial order and the
exercise of judicial power.
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Venerable Judge Counsellor João Pinto Semedo
President of the Constitutional Court of Cape Verde.

Constitutional Courts / Councils as
guarantors of the Constitution
and fundamental rights and freedoms
Luanda, 9 - 13 June 2019
THE MECHANISMS FOR THE PROTECTION OF FUNDAMENTAL RIGHTS.
DIRECT OR INDIRECT ACCESS
Introduction
The Constitutional Court of the Republic of Cape Verde participates in this 5th Congress of
Constitutional Jurisdictions of Africa, a conclave in which bodies responsible for carrying out
Constitutional Justice are present and all recognised for the excellence of the role they have
played within the framework of their respective constitutional systems.0
It is therefore with great satisfaction that we share with the Illustrious Assembly the theme that
has been proposed to us: “The Mechanisms for the Protection of Fundamental Rights. Direct or
Indirect Access”, not without first thanking the Constitutional Court of Angola, in the person of
its President, dear friend, the Venerable Judge Mr. Manuel Miguel da Costa Aragão, and through
all the Venerable Judges Counsellors and distinguished employees of the Constitutional Court
for their warm and fraternal welcome and hospitality, in this beautiful city of Luanda.
A great welcome to all.
1. The Republic of Cape Verde is a democratic constitutional state, which enshrines the dignity
of the human person and popular sovereignty and human rights as the structuring values of the
legal system.
In a country where the Constitution conceives the dignity of the human person as an absolute
value that overlaps with the state itself, it is not surprising that there is a vast catalogue of citizens’
rights, freedoms and guarantees, to which is added a non-negligible number of constitutionally
received rights through the opening clause contained in paragraph 1 of Article 17 of the Constitution, by establishing that “international laws or conventions may enshrine rights, freedoms and
guarantees not provided for in the Constitution”.
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But the performance of constitutional systems is not only assessed by the extent of the fundamental rights provided for in them, but also by the effectiveness of the mechanisms for guaranteeing subjective and justiciable positions.
If the list of fundamental rights, freedoms and guarantees is not accompanied by an effective
system of protection, the respective norms will only be pompous semantic proclamations. It is
crucial to the effectiveness of the system that constitutional justice is exercised.
2. Fundamental Rights Protection Mechanisms
In Cape Verde, the protection of fundamental rights is exercised indirectly through the inspection of the constitutionality in its various forms and through electoral litigation, ‘based on the
principle of constitutionality enshrined in no. 3 of article 3 of the Constitution, and directly, either through the Appeal, Habeas Data and Habeas Corpus, provided for in articles 20, 35 and 46
of the Fundamental Law, respectively.
Due to the novelty that the introduction of constitutional protection brought to the Portuguese-speaking world, but also due to its potential in terms of protection of rights, freedoms and guarantees, occupying, at this moment, the top position in the Cape Verdean constitutional procedural statistics (37%), I have decided to present it in the first place, following a very brief presentation on the other means of direct protection, and to conclude, I will make brief considerations
on the mechanisms of indirect protection of fundamental subjective legal positions.
3. The Appeal for Constitutional Support
Although practically unknown in the Portuguese-speaking world, the appeal for support entered
Cape Verde through the “Porta Grande”, i.e., the 1992 Constitution, as can be seen by simply
reading the provisions of the then Article 19, now Article 20:
1. All individuals shall have the right to apply to the Constitutional Court, through an appeal, for
protection of their fundamental freedoms and guarantees, constitutionally recognised, in accordance with the law and in compliance with the provisions of the following paragraphs:
a) Appeals for protection may only be made against acts or omissions of the public authorities that violate fundamental rights, freedoms and guarantees, after all ordinary means of appeal have been exhausted;
b) An appeal for help may be made by simple application, shall be urgent and shall be based on
the principle of summary.
Although he did not have access to any study on the reasons for the constitutional enshrinement
of the appeal in Cape Verde, it will not be difficult to see that the constituent legislator probably
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allowed himself to be seduced by the virtues of this excellent means of protection of rights, freedoms
and guarantees, as well as by the effects that are well known in the shaping of constitutional order in
countries where this mechanism has existed for many years, for example: Mexico, Spain and Germany.
About two years after it was introduced into the Constitutional Text, Law No. 109/IV/94 of 24
October was approved, which regulates the processing of appeals and habeas data.
4. The Constitutional Court of Cape Verde, installed less than four years ago, composed of
only three effective Judges and two substitutes, in successive arenas, has considered that the
appeal is not only a judicial mechanism to protect the constitutional system and the rights
that the legislator is obliged to enshrine in ordinary legislation in order to provide this type of
guardianship, it is also a subjective right. By its nature, it has the status of a right, freedom and
a fundamental guarantee, if only because the judicial capacity to defend legitimate subjective
rights and interests represents one of the most natural prerogatives that every human being
possesses and because it is one of the main guarantees that they have in order to guarantee the
effectiveness of their rights without depending on anyone else.
The appeal for support is intended solely for the protection of rights, freedoms and guarantees
allegedly infringed by acts or omissions of public authorities, and questions of constitutionality cannot be known in that context.
5. Subject of the Appeal for Support
An appeal may be lodged only against the commission or omission of acts
or facts, of whatever nature, the manner in which they are practised by any body of the public
authorities of the State, local authorities and other public bodies of a territorial or institutional
nature, as well as by their holders, officials or agents who violate the fundamental rights, freedoms and guarantees recognised under the Constitution, which basically correspond to civil and
political rights.
6. Rights protected by the Appeal for Support
The Basic Law distinguishes between two categories of fundamental rights, on the one hand, the
rights, freedoms and guarantees included in Title II, for example: the right to life, personal integrity, freedoms, privacy and criminal guarantees.
And, on the other hand, economic, social and cultural rights, such as the right to security, social,
health, culture and the environment, which can only be scrutinised by means of protection in
exceptional circumstances.
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In short, individual rights, freedoms and guarantees, fundamental rights of a similar nature laid
down in the Constitution and the atypical rights received by the opening clause in paragraph 1 of
Article 17 of the Constitution can be protected.
The Court has already been confronted with situations where it was necessary to establish the
notion of fundamental rights analogous to rights, freedoms and guarantees and the criteria for
assessing the materiality of atypical fundamental rights.
It has faced this challenge and issued guidelines for considering subjective legal positions materially equivalent to the rights, freedoms and guarantees provided for in Title II. In other words,
the materiality of fundamental rights, freedoms and guarantees presupposes that the norm that
provides for them confers legal positions that are essential for the defence of the person and his/
her dignity before the powers of the State in a broad sense, fundamentally prohibiting, on the
one hand, the interference of public powers in the individual legal sphere and, on the other hand,
allowing its holder to directly exercise the powers that emerge from it.
Take the example taken from Judgment No. 9/2017 of June 8, (Maximiano Nascimento versus
STJ). In analysing the merits of the right of access to justice for the purpose of admissibility of
the appeal, the Court held that “the right that the appellant believes to have been violated is the
right of access to justice enshrined in paragraph 1 of art. 22 of the Constitution of Cape Verde:
“Everyone is guaranteed the right of access to justice and to obtain, within a reasonable time and
through a fair trial, the protection of their rights or interests legally protected.”
Although this right is not included in the Title. The right to access to justice, in its dimension of
the right to legal action and effective judicial protection, is a right, freedom and guarantee, insofar as it is essential for human beings to have mechanisms to defend their own basic rights, and
this is one of the main characteristics of the Cape Verdean system of fundamental rights.
In relation to atypical fundamental rights, the Court of Freedoms established the conditions for
their receipt under the open clause in paragraph 1 of Article 17 of the Basic Law (scope and meaning of the rights, freedoms and guarantees), “laws or international conventions may enshrine rights, freedoms and guarantees not provided for in the Constitution”. There are four types of atypical
rights: a) no provision in the Constitution; b) nature of right, freedom or guarantee; c) provision in
a treaty to which Cape Verde is party or alternatively in law; d) constitutional materiality.
The rights, freedoms and guarantees that have been most frequently invoked are:
The right to liberty over the body and the presumption of innocence of the accused, on the grounds
that they are being held in pre-trial detention under conditions in which the law does not provide
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for it, or for its maintenance or extension in contravention of the constitutional rules protecting
those rights; the criminal rights and guarantees of access to justice through a fair trial; the right to
equality, the right to privacy.
Since it is not possible to comment on all the matters regulated by the law on Habeas Data, I must
highlight the aspects on which the Court has been most frequently confronted and has produced
jurisprudence.
6.Legitimacy:
The persons subject to the proceedings have legitimacy in terms similar to the civil procedural
relationship; in particular, the public prosecutor representing incapacitated minors and persons
directly, currently and effectively affected by the contested conduct.
I would have nothing to add to this procedural presupposition were it not for the doubt that can be
raised about the legitimacy of foreigners and moral persons to lodge an appeal.
Any doubts that might exist about the legitimacy of individuals who do not possess Cape Verdean
nationality have been dispelled by the jurisprudential orientation according to which, based on the
assumption that the right to support, in specific situations, depends on the ownership of a right,
and, to the extent that the principle of universality issues an extension orientation of maximum
intensity compatible with the nature of citizenship and of belonging to foreigners and stateless persons who are under the jurisdiction of the State of Cape Verde, the understanding would always
intuitively emerge that such a right would have to be recognized to applicants of foreign nationality.
7. The exhaustion of the ordinary means of appeal is an extremely important assumption provided for in subparagraph b) of paragraph 1 of the CRCV, densified by ordinary legislation through
the rules contained in subparagraph c) of paragraph 1 of Article 3 and Article 6 of the Support Law.
The exhaustion of the prior ordinary appeal procedures, which results in a burden of denouncing
the violation and seeking redress before the ordinary courts, is undoubtedly a restriction permitted by the Constitution.
However, certain interpretations of that assumption could lead to the unconstitutionality of the
meaning attributed to that assumption.
For example, to require, in any circumstance, that the court expose in an autonomous document
and expressly request reparation for the alleged violation does not appear to be compatible with
the speed, simplicity and other reasons on which the consecration of that excellent means of protection of rights, freedoms and guarantees is based.
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This is, in short, the Constitutional Court’s understanding of this procedural premise:
The important thing is that the question that must be known and resolved by the common bodies should be raised in an intelligible way for those who have to decide, that is, to communicate
in a perceptible way to people trained for this purpose, namely judges of higher courts, which
rights are to be protected. This requirement refers to the minimum necessary for such reputable
lawyers and judges to be able to identify the violation and the right, liberty and guarantee that
underlies the request for protection. It is accepted that it is necessary to request compensation
for the violation, but it does not have to be requested expressly and through an autonomous form
or procedure. It may therefore be so, as the law says, within the framework of the procedure if
possible and if the request for reparation cannot be considered useless.
As regards the grounds of the application, since the application is a simple and rapid procedure,
what is required is for the applicant to identify precisely the conduct complained of and the rights, freedoms and guarantees which, in his view, have been infringed, and to make applications
appropriate to the situation in question.
8. Brief considerations on the progress of the procedure and the measures that can be taken
in the estimator decisions.
This is carried out in two stages: in the first stage, it is verified whether all the assumptions are present,
otherwise it will be inadmissible, and in the second stage, the merits of the application are assessed.
The application is admitted, with or without an application for precautionary/urgent measures, and then moves on to the merit stage, which ends with a decision in which the following
measures can be taken.
• To recognise the applicant’s full ownership of the rights, freedoms and guarantees infringed and
the right to exercise them in accordance with the content and extent constitutionally established;
• Declare the contested act null and void or non-existent;
• In the event of an omission, order the defendant entity to adopt, within the period to be
laid down in the judgment, appropriate measures to preserve and restore the exercise of
rights, freedoms and guarantees by the applicant;
The Court of First Instance is not bound by the pleas in law put forward by the appellant or by the
request for appeal but may give a decision on a basis other than that put forward by the appellant
and grant assistance other than that which is contested.
TC - CONSTITUTIONAL COURT REVIEW N.º 1

65

The Constitution of the Republic of Cape Verde and the Law on Appeals confer on the Constitutional Court the indeclinable responsibility to adopt measures to protect the rights, freedoms
and guarantees of individuals in the best possible way, scrupulously respecting the powers of the
other organs of the Republic.
By means of the appeal, which is a privileged means of protection of rights, freedoms and guarantees, provided for in article 20 of the Constitution, the Constitutional Court, which is also,
par excellence, the body for the Protection of the Constitution and the Objective System for the
Protection of Rights, through the impulse of another body, may supervise, in its own process, the
constitutionality of a rule applied in a specific case and declare its unconstitutionality with the
consequent expurgation of the Cape Verdean legal system, taking into account the provisions
of paragraph 1 of article 284 of the Constitution: “Judgments of the Constitutional Court which
have as their object the review of constitutionality or illegality, whatever the process in which
they have been rendered, have general mandatory force”.
This occurs when the Court recognizes that the act or omission under appeal was committed by determination or in compliance with a legal rule or a resolution of a material normative or individual
and concrete unconstitutional or illegal content, it must in the judgment order the referral of the case
to the Attorney General for the successive and concrete review of the constitutionality of the said rule
or resolution. For, in the appeal for constitutional protection, no other claim can be made than to restore or preserve the rights, freedoms and guarantees violated by acts or omissions of organs of public
power. Cases have frequently been sent to the Attorney General for the purposes mentioned above.
The appeal has been moderately used for the protection of rights, freedoms and guarantees,
although its virtuosities have not yet been fully tested.
A less formalistic and more rights-focused stance in that as regards the assessment of the admissibility of appeals for support, it has contributed to a considerable increase in the appeals
admitted.
9. Another mechanism for protecting the specific fundamental right to freedom over the body
and the associated guarantee is the habeas corpus provided for in Article 35 of the CRCV:
1. Any person arrested or detained illegally may apply for habeas corpus to the competent court.
2. Any citizen enjoying his political rights may apply for a writ of habeas corpus in favour of a
person arrested or detained illegally.
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3. The court must decide on the application for habeas corpus within a maximum of five days.
The law regulates the habeas corpus procedure, giving it top priority and speed.
It has been used before the Supreme Court of Justice and often, when the alleged violation is not
remedied in that instance, an appeal is made to the Constitutional Court. Once it reaches the Citizens’ Court, the habeas corpus loses its autonomy and, consequently, the object right (freedom
over the body) is assessed like any other object right.
10. In relation to habeas data, a mechanism that allows the citizen to become aware of information contained in files, archives or computer records concerning him/her, as well as to be informed of the purpose for which they are intended and to demand the rectification or updating of
data, also regulated in the law of protection, has never been activated, and therefore its effectiveness is null and void.
11. Actions to control the constitutionality
The constitutionality has been scrutinised both by the Constitutional Court, which was installed
in 2015, replacing the Supreme Court of Justice which, from 1999 to 2015, had been assuming,
in a lengthy transition, the functions of that specialised body in legal-constitutional matters, and
by the ordinary courts.
By means of the Action for Inspection of Constitutionality, either through abstract inspections
(preventive and successive), or through successive and concrete inspections (exception of unconstitutionality) fundamental rights are protected because in those cases the conformity of norms of ordinary law with constitutional norms is verified and in case of conclusion of unconstitutionality, those are definitively removed from the legal system. For the validity of acts of the State,
local authorities and public bodies in general depends on their conformity with the provisions
of the Fundamental Law, as proclaimed in paragraph 3 of Article 3 of the Mother Law. Thus it
postulates the principle of constitutionality.
And not infrequently what determines the declaration of unconstitutionality is that the union rules violate constitutional rules regarding rights, freedoms and guarantees, namely the provisions
of paragraph 5 of Article 17, where the regime to which the laws restricting rights, freedoms and
guarantees must be subordinated is hosted: “Laws restricting rights, freedoms and guarantees
shall be mandatorily of a general and abstract nature, shall not have retroactive effects, shall not
diminish the extent and essential content of constitutional rules and shall be limited to what is
necessary to safeguard other constitutionally protected rights”.
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Therefore, laws restricting rights, freedoms and guarantees can only be judged constitutional if
they meet the following requirements:
a) Explicit or implicit constitutional authorization;
b) Lawfulness of the assignment or restriction;
c) The law operating the restriction must be of a general and abstract nature and not have
retroactive effect;
d) The restriction must respect the essential core of the law;
e) The sub-principles of proportionality, the principle of adequacy, the principle of necessity and the principle of fairness, also called proportionality in the strict sense, must be
present.
The different modalities of constitutionality inspection allowed by the Cape Verdean Constitution, lacking only the inspection of constitutionality by omission for the system to be complete,
allow the rights, freedoms and guarantees to be safeguarded from illegitimate restrictions, since,
whatever the rules and resolutions of material normative or individual and concrete content are
subject to constitutionality inspection.
According to the Cape Verdean system of constitutionality control, the declaration of unconstitutionality of the rule applied, except in a preventive control process, in which the negative opinion
implies a legal veto by the President of the Republic and not the entry into force of the law as
a whole, in all other cases, whether in the field of concrete control or in the field of successive
abstract control, has general mandatory force and produces effects erga ornnes, in view of the
provisions of paragraph 1 of Article 284 of the Constitution.
The effects of a declaration of unconstitutionality or illegality with general mandatory force shall be
reserved for cases that have been judged, unless the Constitutional Court decides otherwise when
the rule respects criminal, disciplinary or illicit matters of mere social order and is less favourable
to the accused.
The Court may model the effects of the declaration of unconstitutionality when reasons of legal security, equity or public interest of exceptional importance, duly substantiated, so require.
12. Protection of fundamental rights through electoral litigation
Through electoral litigation, where there is cyclical but intense use of the Constitutional Court,
particularly in relation to contentious candidate registration, in relation to issues that occur in
the process of voting and tabulation of votes, as well as in relation to challenges to the decisions
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of the National Election Commission, during and after the election campaign. In this context, the
Court decides on matters concerning political rights, namely the right of political participation
of citizens.
13. Effectiveness of the fundamental rights protection system
In the absence of studies, but mere perceptions there have been cases where decisions made by
Cape Verde’s constitutional jurisdiction have had tangible effects on the recognition of people’s
rights. For example, it was the cases of decisions made in the context of appeals for protection
that led to the release of defendants who were in pre-trial detention, following the decree of precautionary measures or at the final stage of the process; the adoption of a provisional measure
that resulted in the withdrawal of a bank account that had been frozen in a criminal investigation.
With regard to electoral litigation, it is worth noting the Judgment in which a list made up of independent citizens competing with the bodies of a local authority was already excluded from the
local authority race because it had not submitted in good time all the documents legally required
to examine their candidacy, when, according to the Court, responsibility for the delay was attributable to an administrative authority. Therefore, having considered that the delay was justified,
he ordered the admission of the winning application in that municipality.
The Constitutional Court has sought, in its reasoning, when implementing its rules, to define
benchmarks or densify the constitutional precepts, to find the basis for its decisions not only
in the major abstract principles that are part of the universal constitutional body, but also in
tradition, idiosyncrasies and context of life of the islanders, appealing to their history, their intellectuals, their social, political and economic characteristics. And they do not shy away from
leaving us with important elements of analysis, determining in the operation of any important
constitutionality judgment, be it proportionality of equality or legitimate trust.
Thank you very much.
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The importance of institutional independence
(administrative and financial autonomy)
of the judiciary as a guarantee of the fundamental
rights of citizens
Luanda, 11 June 2019
General Framework
1. The functions of justice are essentially five: i) firstly to resolve disputes, which implies
independence and impartiality; ii) to control the other powers, mainly based on control
of the constitutionality of norms and acts. Other powers tend to commit excesses if they
are not contained by the judiciary and not freedom if the judiciary is not independent. It
is precisely in this function to control the other powers, to ensure the protection of the
rights, freedoms and guarantees and to ensure the institutional stability that resides in
the democratic legitimacy of the judiciary. iii) the third function is in its self-government
and here it is iv) the fourth function is to protect the rights, freedoms and guarantees
enshrined in the constitutions of each country, v) the fifth function is that the judiciary
take the position of ensures of the state model adopted constitutionally: Constitutional
State Democratic and of Right.
2. For the courts and judges to be able to exercise the five functions listed, they must be
independent and impartial in the fair composition of conflicts of interest submitted to
them.
3. In order to be independent and impartial, the courts and judges cannot be subordinate or
dependent on the political power of the legislative and executive branch.
4. Most countries today have two major problems: on the one hand, on the powers of selection,
promotion, transfer and dismissal of judges. We find countries that give this power to
ministers of justice; others create superior councils of the judiciary judicial body composed
of persons appointed by the executive and legislative branches and others by the judiciary. It
is noted that it is increasingly being claimed by judges that such bodies should only include
judges among themselves and representatives of civil society; On the other hand, and in
what concerns our subject is the problem connected with the administrative and financial
autonomy of the courts, including the power to set their remunerations.
5. Notes that the courts are active in defending citizens’ rights and play a key role in combating
corruption, often associated with the political class and state organs. The ingredients are
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assembled so that tensions arise between the sovereign powers of the State and in this context
the line of questioning in relation to the courts is related to their legitimacy, their capacity
and their independence.1
6. Questions of legitimacy relate to the source of power that is assigned to the courts and
to the judges. In a large number of jurisdictions judges have no democratic legitimacy.
Magistrates and other members of the courts are the sole holders of non-democratically
elected State organs. Its legitimacy stems from its specialized technical expertise in
recruitment, training, promotion, peer review, evaluation and inspection.
7. The questions relating to the capacity of the courts relate to the resources available to them
for the effective discharge of their functions. There is talk, on the one hand, of the physical,
human and technological resources that the courts have to respond to the demand for
judicial intervention. It is true that depends to a large extent on the means that are available
from the executive branch and from the laws approved by the legislature.
8. If the number of court cases increases in a very large extent and in a short time, tor example
for enforcement of consumer contracts, the courts will be able to respond with adequate
speed to bring justice to justice. It is almost certain that there will not be such a capacity
for response, and this is a tribulation that many countries go through and that justify deep
judicial reforms. Here we begin to surface our central theme.
9. On the other hand, the courts do not have the means to enforce their decisions. Justice is not
enough for a good court decision, it must be enforced, and to ensure compliance, external
services are required by the courts, administrative services, the police, etc. themselves often
lacking adequate means to carry out their mission.
10. The question of independence is considered to be one of the basic principles of modern
constitutionalism, but its scope and scope continues to be the subject of much discussion.
11. Independence is considered here as the ability to act free from the influence of internal
and external factors that may contribute to the conditioning of judicial decisions and
limit the performance of the judicial system and prevent the expected results from being
achieved.
12. The independence of the courts is precisely the argument used by the interveners of the
judiciary to react to legislative and executive measures that affect the exercise of the judiciary
- independence from other organs and powers of the State.
13. The principle of the independence of the courts is enshrined in the fundamental laws of
many countries, but at different levels of depth and different corollaries of implementation.
14. Following the classification used by Gomes Canotilho, we speak of personal independence
Boa Ventura Sousa SANTOS et al, “The Courts in Contemporary Societies: The Portuguese Case, “Edições
Afrontamento”, 1996, pp 20 ss.

1
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related to the guarantees and incompatibilities of judges2 as well as autonomy in the
exercise of jurisdiction, which removes the usual effects of the hierarchy.
15. We speak of collective independence, which confers autonomy on the judiciary as a
corporation or class, attributing a set of rights and obligations of its own.
16. Functional independence, from which it follows that the court, in the exercise of its judicial
function, is subject only to the sources of law recognized by the constitution.3.
17. Internal and external independence, which on the one hand encompasses a dimension of the
independence of judges in relation to bodies and entities that are members of the judiciary,
and on the other hand, refers to the independence of judges in relation to bodies that are not
part of the judiciary.
18. It should be noted that while traditionally the focus of discussion was on the independence
of judges, modernly the main focus is on the independence of the courts, as a state body,
which is composed of various individuals and professional classes
19. External independence results in the need for financial and administrative autonomy,
insofar as the courts remain largely subject to the will and action of other powers and
organs of the State in order to provide adequate resources for the performance of their
functions.
20. We are very far removed from the Liberal State where the independence of the courts was
restricted to a prerogative of non-interference of other powers in organs in the exercise of
judicial function. It is now recognized that courts can be independent in the application of the
law and definition of justice in the particular case, being free in their process of judgment and
decision, and at the same time there is a situation of administrative and financial dependence
on the legislative power (that emanates the laws to be applied) and of the executive power
(that defines the allocation of means to the various organs of the State).
21. Can the courts be able to exercise their functions adequately if they are subject to the
decision of third parties on the means to be allocated to the judicial function? Is justice
better (better decisions, faster decisions, greater public awareness of judicial decisions, etc.)
if the courts are to determine or actively participate in the definition of their organization
and the means it lacks?
22. We live in a time of proliferation of legislative production. In many States legislative
production is dominated by governments (whether in the exercise of their own legislative
power or because they are the largest number of legislative initiatives entering Parliament.4
In the words of Gomes CANOTILHO. “the prohibitions of transfers, suspensions, retirements or dismissals, as
well as interim appointments, appear in this context as irreplaceable dimensions of the personal independence of
judges.” - In Constitutional Law and Constitutional Theory, 7 editions, Almedina, pp. 663.
3
Idem, pp. 664.
2
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23. The new legislation recognizes new rights for citizens and creates new forms of struggle
(individual and collective) for the effectiveness of these rights and for blurring the difference
between formal justice and social justice.
24. Litigation has a growing trend, not only in the number of cases (more people have recourse
to the courts to resolve their concrete cases), but also the matters on which the courts are
called to decide. At the same time, the qualitative requirements on the judiciary have also
increased: not just a decision according to the law, it is required that the decision observe
the legal process, is in accordance with the latest developments of knowledge, is issued in
a timely manner and known in the community.
25. The current context of the fight against corruption in the world continues to bring added
weight to the organization of justice in the various countries. Corruption crimes, due to
their characteristics, complexity, cross-border links, level of organization and high political
and social profile of visa, immediately raise issues related to the priorities, means and
organization of the research system (will, means and capacity to investigate ), as well as the
technical capacity of the judiciary.
26. Now, who decides how the courts respond to these questions? Who decides on the most
appropriate judicial organization to respond to the demands of citizens and the needs for
justice in modern times?
27. Over time we have seen courts coexist with all kinds of political regimes and even in dictatorial
or authoritarian regimes it is possible to neutralize the courts and assure them some level
of independence. As subtracting certain matters of litigation from the courts; conditioning
the use of the courts to the exhaustion of administrative instances; creating special courts;
recognizing individual and corporate class rights at the same time as the disposition of means
and resources is conditioned, etc.5
28. Formal independence is not enough, and more and more agents of the justice system are
calling for a more active role for the courts in exercising the powers conferred on them
to guarantee the rights of citizens (individual and collective) and to combat the abuse of
power, contributing to a healthy democratic society.
29. In a modern view of the role of the courts, they are converted into a fundamental instrument
of good state governance, which is essential to law-based development6. Courts are the
appeals body to which citizen’s resort to the resolution of their conflicts, to the recognition
of rights and also to the control of the other powers of the State. Courts should be a beacon
of hope for the realization of law and justice in a troubled and highly strained world.
Boa Ventura Sousa SANTOS et al, “The Courts in Contemporary Societies: The Portuguese Case,
“Edições Afrontamento”, 1996, pp 24.

4

5

Boa Ventura Sousa SANTOS, idem, pp 36.

6

Boa Ventura Sousa SANTOS, idem.
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30. But the idealism of what must be cannot distract us from the consciousness of reality and
we must recognize that the independence of the courts in relation to the other organs of
State sovereignty, recognized in the Constitution and in the Law, is of little use if the courts
do not have at their disposal the material, human and financial resources necessary for the
exercise of the judicial function, or if they are not independent.
31. The factors we have just mentioned are already reflected in the understanding of what
independence and autonomy are. Independence means acting in a free way, out of any
relationship with others. Inasmuch as the courts are a sovereign organ of the State, they
must always function in relation to the other organs. The balance of the democratic system,
as we know it, is precisely in the relation that exists between the various powers and organs,
from which it turns out that neither is entirely free and independent. There is a relation of
separation and interdependence of powers.
32. For many autonomy,reflects independence. That is, autonomy exists to the extent that
there is freedom from the current outside influence, domination or constraints imposed by
others.
33. What is at issue is the degree to which courts have to carry out their duties with the least
possible external constraint, and this condition of “free action” is essential for the realization
of justice.
34. Bringing the focus to the financial autonomy of the courts, this is a constitutional corollary of
the principle of separation of powers and an instrument that ensures the removal of factors
of economic and financial dependence of the courts in relation to other organs of the State. It
means that it is the judiciary to submit its budget proposals directly to Parliament or to have
an autonomous “power and budget initiative” recognized in the terms that we will see below.
35. Financial autonomy is manifested in the sufficiency of means to support the business of the
entity concerned and the power to manage it. As in any other material reality, the pursuit
of certain ends requires a sufficient its allocation to the self-proposed action program by its
organs.
36. In fact, this dimension reveals the material support of autonomy, without which any
proclamation or claim of the other dimensions can be manipulated.
37. We say that financial autonomy consists in the ability of an entity to determine the allocation
of financial resources to meet the burden of its operation, according to a budget of its own.
38. Administrative and financial autonomy falls within the scope of external or institutional
independence. In this sense, it is considered that there is effective and full financial
autonomy when the courts have their own budget (own budget unit) and have the right to
participate in the preparation and discussion of budgets (right to budget).
39. On the other hand, it must be apparent from the budget that the courts have the financial
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resources necessary and adequate to carry out their duties. The two components together have
the purpose of freeing the Courts from possible external pressures that have as effect an
exercise “diverted” from the judicial function or at least a result of the judicial provision
that does not guarantee the right to justice.7
40. The financial autonomy of the Courts is naturally conditional on the law and since the
Courts are public institutions fully supported by state funds, the proper budget of the
courts must be framed within the State Budget.
41. It is often the case that, although the independence and equivalence of State powers are
affirmed, it is clear that the judiciary depends on the resources allocated to it by the
legislative and executive powers, which places it in a position of inference.
42. Against this background, let us see how countries of different legal families and cultures
deal with the question of the autonomy / financial independence of the courts.
Comparative experience
Cape Verde
43. The Constitution of Cape Verde establishes, in art. 211 (1), that “In the exercise of their
functions, the courts are independent and are subject only to the Constitution and the law.”
44. The principle of the independence of the courts is established at the constitutional level and
the ordinary law then establishes the enforcement mechanisms. In accordance with art. 29
of Law No 90 / VII / 2011 of 14 February 2011 on the organization and functioning of the
Higher Council for the Judiciary, it is for the latter to approve the draft annual budget of the
judicial courts and to draw up and approve the draft budget of the CSMJ.
45. It is in the budget of the Superior Council for the Judiciary that the expenses of its members,
including magistrates and officials assigned to its service, are included with judicial
magistrates, bailiffs and other officials assigned to judicial tribunals, as well as all current
and capital expenditures necessary for the functioning of the courts. In addition, one of the
competencies assigned to the Superior Council of the Judiciary is precisely “to manage the
financial and material resources of the courts”.
46. In terms of financial control, it should be noted that since 2001 Cape Verde has implemented
an Internal Control System which covers all administrative units of the legislative, executive
and judicial branches of the State, and overall control of public financial activity is in charge
the General Inspectorate of Finance and the General Directorate of the Budget.8.

Alexander SSENSIKOMB1 cites on the need for independence of the courts a passage of case law in the case
Masalu Musene & 3 OR’s v. Attorney-General (Constitutional petition no.5 of 2004: “Judicial Officials are charged
with protecting the fundamental rights and freedoms of citizens. Any influence direct or indirect that may warp their
judgment or cause them to play on hands of corrupt elements”.

7
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Mozambique
47. The Constitution of Mozambique establishes in its art. 216 the principle of the independence
of judges as follows: “In the performance of their duties, judges shall be independent and
shall only obey the law.” We have not identified any constitutional rule that refers to the
independence of the courts or to the organization of their finances.
48. The Law on Judicial Organization (Law no. 24/2007, of 15 February) only establishes
the administrative autonomy of the courts, understood as the capacity granted to State
departments and agencies to perform definitive and enforceable administrative acts, within
the scope of management.
49. In Mozambique, the financial autonomy of the courts is not effectively recognized, and
several judges have been publicly called upon to decide on their budgets and on the
allocation of funds to meet operational needs.9
South Africa
50. By 2013 the Ministry of Justice was responsible for the administration and budget of all
South African courts, including the higher courts. The situation has changed with the
“Superior Courts Act” (Act 10/2013 of 12 August) but only for the higher courts (the
Constitutional Court, the High Court of Appeal and the High Court of South Africa).
51. The budget of higher courts is drawn up by the Ministry of Justice, but considers the needs
identified by the Chief Justice, as determined in consultation with other higher courts. The
Secretary-General of the Tribunal of the Court shall be responsible for accounting and
records of the use of the resources allocated, as well as for the accountability.10
52. It is a system of participation of the superior court in the preparation of the budget that will
support its activity, with due mechanisms of control and accountability, in accordance with
the Superior Courts Act and the Public Finance Management Act.

Jaqueline do Rosario Rosa BRITO. “The Financial Administration State: the budgetary management in Cape
Verde in comparative perspective with Portugal”, Coimbra, June 2013, available at https://estudogeral.uc.pt/
bitstream/10316/24759/l/Disserta%C3%A7% C3% A3o% 20Jaqueline% 20Brito.pdf

8

For all, we refer to the article published on the website “Government of Gaza Province” entitled “Necessity of
financial independence of the judiciary”, available for consultation at the following link: http://www.gaza.gov.mz/por
/ Information I Information-By-Sector / Directorate-Provincial-Legal- Affairs-Constitutional-and-Religious2 / Necessityof-independence-financial-judicial-power.

9

Amy GORDON and David BRUCE, “Transformation and the Independence of the Judiciary in South Africa”, The
Centre for the Study of Violence and Reconciliation, 2006, available for consultation at http://www.csvr.org.za/docs/
transition/3.pdf

10
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Uganda
53. The Constitution of Uganda recognizes the independence of the courts in the following
terms (article 128):
1. In the exercise of judicial power, the courts shall be independent and shall not be subject
to the control or direction of any person or authority.
5. The administrative expenses of the judiciary, including all salaries, allowances, gratuities
and pensions payable or in respect of persons serving in the judiciary, shall be charged
on the Consolidated Fund.
6. The judiciary shall be self-accounting and may deal directly with the Ministry
responsible for finance in relation to its finances.
7. The salary, allowances, privileges and retirement benefits and other conditions of
service of a judicial officer or other person exercising judicial power shall not be varied
to his or her disadvantage.
54. The level of financial independence of the courts in Uganda is very deep, with the courts
controlling their budget and managing the means at their disposal and not dependent
on either the legislative branch or the executive branches for ensuring that they have the
appropriate means to carry out the judicial function in an appropriate manner.11
55. In order to support this level of financial independence Uganda has a body with specialized
competence:
Department of Finance and Administration of Judiciary
It is a body of the judiciary with powers of administration and management of human and
financial resources, conservation and control of resources.
56. This body is headed by the Secretary to the Judiciary appointed by the Public Service
Commission of the Ministry of Public Service. The Secretary to the Judiciary is responsible
for monitoring and reports directly to the Chief Justice and maintains a close liaison with
the Ministry of Public Service.12
Portugal
57. Article 203 of the Portuguese Constitution states: “The courts are independent and are
subject only to the law”.

Alexander SSENSIKOMBI, “The Independence of the Judiciary: An assessment of the reality of the constitutional
doctrine in Uganda”, p. 6; available on
https://www.academia.edu/33403645/THE_INDEPENDENCE_OF_THE_
JUDICIARY_AN_ASSESSMENT_OF_THE_REALITY_OF_THE_CONSTITUTIONAL_DOCTRINE_IN_UGANDA

11

http://iudiciarv.go.ug/data/smenu/94/Finance%20and%20Administration.html
Department of Finance and Administration of Judiciary

12
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58. The word “independence” refers to the broad concept, which includes external or
institutional independence and internal or individual independence.
59. This independence is achieved in a differentiated manner between the various courts. The
budget of the courts of first instance is included in the budget of the Directorate-General for
the Administration of Justice and the Institute for Financial Management and Equipment
of Justice. It is incumbent upon the Directorate-General for the Administration of Justice
to coordinate the preparation, implementation and evaluation of the budgetary, financial
and accounting management of the courts without administrative autonomy, as well as to
participate in the preparation and management of budgets, in relation to the courts of first
instance.
60. Only the superior courts (Supreme Court of Justice, Supreme Administrative Court,
Courts of Appeal and the Central Administrative Court) enjoy financial autonomy under
Decree-Law no. 177/2000 of 9 August (“Legal regime for the administrative management
of higher courts”). The higher courts have their own budget to cover expenditure on the
list of magistrates and officials assigned to them, other current expenditure and capital
expenditure necessary for the exercise of their powers.
61. The budget of the higher courts is financed by own revenues, by funds from the State Budget and
from the coffers managed by the Institute of Financial Management and Equity of Justice.
62. The higher courts have administrative councils, which are responsible for drawing up the
draft budget of the court and, when so requested, deciding on any proposed amendments
to the budget.
63. The budgets of the higher courts are subject to the Budgetary Framework Law and their
implementation shall be subject to the general budgetary control mechanisms laid down in
that law (in particular, verification of the legality and financial regularity of public revenue
and expenditure, as well as appreciation of the sound management of money and other
public assets and public debt).
Brazil
64. The Brazilian Constitution establishes the independence of the courts in quite broad terms
in its art. 99:
The Judiciary is guaranteed administrative and financial autonomy.
§ Paragraph 1. The courts shall prepare their budget proposals within the limits stipulated
jointly with the other Powers in the budget guidelines law.
§ Paragraph 2. The referral of the proposal, after hearing the other tribunals concerned, is
responsible for:
I - in the scope of the Union, to the Presidents of the Supreme Federal Court and the Superior
Courts, with the approval of the respective courts;
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II - within the States and in the Federal District and Territories, to the Presidents of the Courts of
Justice, with the approval of the respective courts.
§ Paragraph 3. If the organs referred to in paragraph 2 do not submit their budget proposals
within the period established in the budget guidelines law, the Executive Branch shall consider,
for purposes of consolidating the annual budget proposal, the amounts approved in the current
budget law, adjusted accordingly with the limits stipulated in the form of § 1 of this article.
(Included by Constitutional Amendment n° 45, of 2004)
§ Paragraph 4. If the budget proposals referred to in this article are sent in disagreement
with the limits stipulated in the form of paragraph 1, the Executive Branch shall make the
necessary adjustments for consolidation purposes of the annual budget proposal. (Included by
Constitutional Amendment n° 45, of 2004)
§ Paragraph 5 during the budget execution of the fiscal year, there can be no expenses or
assumption of obligations that exceed the limits established in the law of budget directives,
unless previously authorized, by opening supplementary or special credits. (Included by
Constitutional Amendment n° 45, of 2004).
65. The principle of financial autonomy complements other important constitutional principles
recognized by the courts13 and is embodied in direct participation in the preparation of the
own budget. It is the ability to draw up your own budget.14.
66. We recall that Brazil is a federation of States and therefore the organs of the judiciary are
distributed at Union and State level. How much control mechanisms, the accounts of the
judiciary are presented under:
a) of the Union, by the Presidents of the Federal Supreme Court and the Superior Courts,
consolidating those of the respective courts;
b) of the States, by the Presidents of the Courts of Justice, consolidating those of the other
courts.
67. In Brazil, the moment is for the affirmation of the judiciary and the autonomy of the courts
is discussed in an interpretation in which it reflects the independence and has as its natural
effect the “optimization of judicial performance”.15 16
68. The Federal Constitution of Brazil clearly establishes the principle of financial autonomy of
the courts (article 99, paragraph 1) as follows: “the courts shall elaborate its budget proposals
within the limits stipulated jointly with the other Powers in the law of budgetary guidelines “.
The Brazilian Constitution recognizes to the courts the “power of self-legislation” (art. 96 (1) (a)), under which the
judiciary may draw up its own rules of procedure: as well as recognizing the “power of self-management” (art. 96 (1)
(b)), which covers self-management and financial autonomy. More development by Rodrigo PADILHA, Constitutional
Law, 4th edition, São Paulo. 2014. p. 500 et seq.

13

João Paulo Piropo de ABREU, “The Financial Autonomy of the Judiciary: Limits outlined by the principle of independence and
harmony of powers”, Salvador, 2012, available for consultation at http://www.corteidh.or.cr/tablas/29982. pdf.
14
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69. The law on public finance and fiscal responsibility (Supplementary Law No 101 of 4 May
200017) in the section on staff expenditure sets the 6% sub-limit for federal level, or at the
state level18 (article 20). This benchmark is rooted in the pioneering spirit of Jose Barison
(former President of the Court of Justice of the State Court of the State of Rio Grande do
Sul in 1992-94), who, when, in the exercise of the vice presidency of that court in 1991,
was assigned the task of establishing with the executive branch (Secretariat of Finance) the
percentage of participation of the judiciary in the net revenue of the State and after hard
negotiations managed to set the index of 6% of net revenue.19
70. As a result of the application of this constitutional provision in Brazil, the courts have been
negotiating their budget to increase the allocation of resources. With more resources and
in the exercise of powers of self organization the courts improved their physical conditions
of installation and implemented means of computerization.

Ana Lucia Carvalho Pinto VIEIRA, “Financial and Administrative Autonomy of the Judiciary”, in Revisit da EMERJ, v.
1, no. 4, Special Edition, available for consultation at the following link:
http://www.emeri.tiri.ius.br/revistaemeri online/edicoes/revista04/revista04 216.pdf

15

In the words of the Judge Ana Lucia CarvalhoPinto Vieira “The optimization of the jurisdictional provision, above
all, implies reflection on the man, his needs and needs;heightened awareness about the human group, given the
social and cultural differences, sensitivity in the evaluation of theindividual, which is unique, but inserted in its social
context, ability to adjust the right to the concrete case and the judicial structureto the profile of society.

16

17

Cfr.: http://www.planalto.gov.br/ccivil_03/leis/lcp/lcp101.htm

Supplementary Law No. 101, dated May 4, 2000) establishes the following personnel expenditure limits (the sum of the
expenses of the Federation entity with the assets, the inactive and the pensioners, regarding elective mandates, positions,
functions or civil and military employees and members of Power, with any kind of remuneration, such as salaries and
benefits, fixed and variable, subsidies, retirement benefits, pensions and pensions, including gratuities, gratuities, overtime
and personal benefits of any kind, as well as social charges and contributions collected by the entity from pension funds):
Union - 50%; States - 60%; Municipalities - 60%.
18

19
Ana Lucia Carvalho Pinto VIEIRA, idem, reports the following:
« In the exercise of the 1st Vice-Presidency, it was assigned the task of establishing, together with the Executive Branch
(Secretariat of Finance), the percentage of participation of the Judiciary in the net revenue (tax revenues) of the State.
This is because, on the eve of the deadline for submission to the Legislative Assembly, the Secretary of Finance sent the
President of the State Court of Justice the draft bill of budgetary directives to be in force in 1991.
It happened that the project had already been ready, with a percentage of 5%, considered unsatisfactory by the Judiciary,
which immediately sent an official letter to the President of the Legislative Assembly and Deputies, expressing the
intention to present amendments, notably to increase this percentage, which actually occurred.
Independently of these measures, the contacts with the State Treasury continued and several meetings were held,
including the presence of Des. Cristovan Daiello, raising the index to 6% of net revenue. »
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The problem of financial autonomy in Angola
71. In Angola, Article 178 of the CRA enshrines:
“The Courts enjoy administrative and financial autonomy, and the law should define mechanisms
for the reimbursement of judicial power in the process of drawing up their budget”.
72. It is for the ordinary legislator to create mechanisms for the reparticipation of the judiciary
in the process of drawing up its budget. This is an important (and innovative in our context)
aspect in that the budgetary allocation to be given to justice is a decisive element in the
effective and efficient pursuit of the judicial function.20
73. In the first line, from the analysis of the constitutional text, we can first draw several
important ideas for the exercise of identifying the meaning and scope of the financial
autonomy assigned to the Courts:
a) First, financial autonomy is consecrated in parallel with administrative autonomy;
b) Secondly, financial autonomy is exercised through a budget;
c) Third, the “judiciary” participates in the elaboration of its budget; that is, the elaboration
of the budget is a process to which the various entities that exercise the judicial function
and make up the judicial system contribute. In other words: the budget of the “judiciary”
should not be drawn up solely as a unilateral and solitary act of a single entity, it should not
be drawn up by an administrative entity external to the judicial system (e.g. the Ministry of
Justice), but also it should not be drawn up solely by the entities of the judicial system, nor
should it be isolated from other budgetary bases of the State;
d) Fourth, the regulation of the terms under which financial autonomy is exercised in relation
to the budget is referred to the law.
74. It seems to us that it is essential for the fulfilment of the principle of financial autonomy that
the entities in question have the faculty (and also the responsibility) to identify the resources
they need and the expenses foreseen for each financial year, and we believe that the best
model is the one in which each of the entities elaborates its draft budget and because only this
allows the full application of financial autonomy.
75. Somehow the current Organic Law on the Organization and Functioning of the Courts
of Common Jurisdiction - LOFTJC (Law No. 2/15, of 2 February) already establishes a
minimum regulation regarding the exercise of the financial autonomy of the Courts of
common jurisdiction, but this does not seem to us to be sufficient or perhaps not feasible
at all.

See, for all. the article by Carlos Maria FEIJÓ. “The Judicial Power in the Constitution of the Republic of Angola” in
Constitution of the Republic of Angola: Dogmatic Framework - Our Vision, vol. Ill, Editions Almedina, 2015. Pag. 495.ff

20
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76. In this regard, we highlight the following from LOFTJC:
a) The Provincial Management Unit is created at the provincial level, which is given
competence for the management of human resources, the material and financial resources
of the Courts of Shire, with the exception of magistrates.21
b) b) It is incumbent upon the President of the Provincial Management Unit (Chief Judge of
the Provincial Commission for Judicial Coordination), among others: to prepare the draft
budget for all the courts of the Province (district courts); present the draft budget to the
Superior Council of the Judiciary; to draw up annual and multiannual plans of resource
and activity needs for all the courts of the Province; propose amendments to the budget.22
77. It may be questioned whether the Courts and the entities that make up the complex reality
of the “judicial power” are part of the State administration. By making an open analysis
we find that the Courts are the organs of sovereignty (i.e they are state organs that exercise
a sovereignty function) with the authority to administer justice (i.e to perform one of the
basic functions of the State: to judge the conflicts between people and between people and
the State itself); depend and are financed entirely from public funds (public funding has
been understood as a condition for guaranteeing independence and mitigating potential
conflicts of interest); are based on an administrative structure of officials and material
goods provided by the State.
78. In my view, there is no doubt that the Courts and all entities of the “judiciary” that compete
for the administration of justice and depend on funding from public funds are part of “State
administration” and their budget must be consolidated in the OGE (State Budget).
79. The OGE (State Budget) is the legal and financial instrument for forecasting the state’s
revenues and expenditures over a given period.
80. Under the CRA the State Budget is defined as the consolidated annual or multi-annual
financial plan of the State and should reflect the objectives, targets and actions contained in
the national planning instruments. “ Regarding the content and scope of the State Budget,
paragraph 2 of article 104 of the CRA stipulates that the OGE (State Budget) “estimates the
level of revenue to be obtained and sets the authorized expenditure limits for each fiscal
year for all services, public institutes, autonomous funds and social security, as well as for
local authorities “.
81. The discipline of the State Budget is developed by the Framework Law of the General State
Budget (Law no. 15/10, of July 14), which establishes the budget preparation, drafting,
approval and implementation, financial programming and the accounting of public
resources.
Art. 76 of the LOFTJC.
Art. 76 of the LOFTJC

21
22
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82. It is not the place to do the OGE (State Budget) theory here, so we will limit ourselves to
highlighting some essential rules regarding it, for the analysis of the subject under analysis
(the financial autonomy of the Courts):
a) The OGE (State Budget) is a programmatic management tool (i.e establishes a revenue and
expenditure program, according to a set of priorities for planned activities for the budget
period in line with the policy options for the year in question);
b) The OGE (State Budget) is the budget of the State administration (of all the entities that
integrate the administration of the functions of the State). Repeat administration of the
functions of the State, which should not be confused with Public Administration direct,
indirect or autonomous;
c) The OGE (State Budget)is approved by a specific law (i.e. the OGE is approved by law of the
National Assembly, whose purpose is specifically the approval of the Budget, the OGE can
not be approved by a law whose object is the regulation of other matters);
d) The OGE (State Budget) is annual and coincides with the calendar year (i.e the OGE reflects
the plan of revenues and expenses to be obtained and carried out between 1 January and 31
December);
e) The OGE (State Budget) is unitary and universal (i.e the OGE reflects all revenues and expenses
of state services, autonomous state funds and non-profit institutions financed by public money
- collected by the State - and social security; the idea that there should be only one budget and
everything should be in the budget, this rule is to avoid the use of mechanisms that allow public
funds to escape control of budgetary control of authorization and political scrutiny);
f) All public revenue, which is owned by the State or Municipality, as well as the bodies that
depend on them, including those relating to autonomous services and funds, donations and
credit operations (principle of revenue universality) shall constitute budgetary revenues;
g) The budgetary expenditure shall comprise all public expenditure on the State or Municipality,
as well as on the bodies which depend on them, including those relating to autonomous
funds and services, non-profit institutions financed mainly by the public authorities and
social security (principle of revenue universality);
h) The OGE (State Budget) results from a consolidation exercise of the budgets proposed
by the various state organs and budgetary units (i.e each state body is a budgetary unit,
proposes its budget and the OGE results from the aggregation of these budgets; see, from
the principle of unity of the budget, the State has a single budget, which reflects the budgets
of each of its organs.
83. The rules governing the State Budget (OGE) are designed to ensure that it fulfils its purpose of
ensuring adequate management of the State’s financial resources and of the expected resource
requirements
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84. The State Budget includes all expenses and revenues that the State assumes or expects to
assume each year, in accordance with the principles of unity and budgetary universality.
85. Also, the expenses and the financial resources needs of the various organs that make up the
justice system or that are necessary for the administration of justice must be included and
broken down in the State Budget.
86. The State Budget is approved by the National Assembly in the form of a law; but one
wonders: who is responsible to present the proposal of law to the National Assembly? Does
the fact that the courts have administrative and financial autonomy makes them a body
with active legitimacy or legislative initiative in budgetary matters? In addition, the courts
have their own organs of self-government have no legislative initiative.
87. The CRA clarifies that it is incumbent upon the President of the Republic, as the holder of
the Executive Power, to submit to the National Assembly the proposal of the State Budget.23
88. In other words, the legislative initiative of the State Budget is the President of the Republic.
Since it is the budget of the State Administration (of all State services), which, as we have
already seen, is a unitary budget and results from the consolidation of the budgets of the
State organs and budgetary units, other entities can not present other budgets or propose
budgets outside the legally established drafting process.
89. The question could be asked: can “judicial” bodies participate in drawing up their budget
by submitting proposals directly to the National Assembly?24
90. The current legislative framework in Angola can only be answered in the negative. The
legislative initiative (i.e. the power to present bills to the National Assembly) belongs
exclusively to the Deputies and to the President of the Republic.25 26
The power to contribute to the elaboration of the own budget of the organs of the “judicial
power” must be exercised through the own mechanisms defined for the elaboration of
the OGE. Only in this frame must interpret the constitutional wording of reimbursement
of the judicial power in the elaboration of its budget. Co-participation means to pass the
tautology, participate, jointly, with others in a given process - in the case of the budgetary
legislative process. But sharing does not mean having budgetary legislative initiative, let
alone creating bonds with budgetary impact or even assuming the right to consider the
budget proposal presented as unchanged during the discussion process.
23

Art. 120(c) of the CRA.

In accordance with art. 178 of the CRA, the organs of the “judiciary” share in the elaboration of its budget and also
the number 2 of art. 2 provides that they may make contributions on matters relating to the judicial organization, the
status of magistrates and the functioning of the courts.

24

25

Article 167, paragraph 1 of the CRA.

Citizens are also granted the right of legislative initiative, under certain conditions, but they can only submit
projects of initiative. It is therefore a right of immediate initiative.

26
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91. Therefore, in Angola, only the President of the Republic has the exclusive initiative to
present the State Budget.
92. And it is the Framework Law of the General State Budget to detail the procedures for
drawing up the State Budget, the approval of the proposal for State Budget, the presentation
and approval by the National Assembly.
93. The concept of the “budget of justice” can be discussed, but for the purpose of this discussion
we propose that it be understood as the set of revenues and expenditure for a period of one
year necessary to ensure the functioning of the various bodies responsible for tasks directly
related to justice.
94. In a broad sense, the “budget of justice” includes the courts (at all levels and levels), the
Constitutional Court, the Court of Auditors, commissions and councils entrusted with
the administration of courts, Supreme Councils, and notarized, prisons and reintegration
services, investigative services and legal expertise, the services of self-defence or legal aid,
the services of the Ministry of Justice, among others.
95. In a narrow sense, the “budget of justice” covers only the budget of the bodies or entities
that directly participate in activities of justice in the judgment component: the courts (of all
instances), the budget of the public prosecutor, the defence budget or legal aid.
96. Whatever the meaning adopted, broad sense or narrow sense, the “budget of justice” is
not confused and goes beyond the budget of the Ministry of Justice and Human Rights
(hereinafter only the Ministry of Justice) or the budgets of the bodies supervised by this
Ministry.27
97. In line with the principle of unity of the budget, combined with the need for separate
budgets for each State body, the justice sector necessarily compels, on the one hand, the own
budget of the Ministry of Justice and Rights Human resources (of the respective services),
the budgets of the bodies supervised by the Ministry of Justice and Human Rights, and the
budgets of the courts.
98. In accordance with the respective Organic Statute, the Ministry of Justice has its own budget and
is responsible for the budget and its execution by the respective departments.
99. On the other hand, under the Framework Budget Law, the Ministry of Justice is the entity
responsible for consolidating the budgets of the bodies that it administers and its own budget.
100. With regard to the budget of the Courts, these bodies being sovereign, the Framework Budget
Law indicates the rule to be applied: budget proposals between the respective body holder
and the executive branch. The rule may be remedied by not clearly and concretely indicating
According to the Organic Statute of the Ministry of Justice and Human Rights (approved by Presidential Decree No.
77/18, of March 15), this guardianship is the following bodies: The General Court of Justice, the National Institute of
Judicial Studies , the Unique Guichet of the Company, the Unique Counter of the Entrepreneur, the Guichet do lmovel

27
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the body of the executive authority to which the proposal is to be delivered. Therefore, in
the framework of the Law on the financial autonomy of the courts, it is necessary to define
and clarify whether proposals should be submitted to the Ministry of Justice, since it is the
executive body with jurisdiction over justice matters and has a knowledgeable view of the
needs and constraints on the administration of the sector or, alternatively, the submission of
proposals for the own budgets of the courts directly to the Ministry of Finance, which is the
body of the executive branch responsible for the final consolidation of the proposals in the
State Budget, may be admissible.
101. It is worth remembering that the current LOFTJC already provides for the creation of the
Provincial Management Unit, which is given the authority to manage the human, material
and financial resources of the Comarca courts, with the exception of magistrates. It remains
to assess whether this was not a greater leap than the legs, as in many other cases of said Law.
102. The LOFTJC also instructs the President of the Provincial Management Unit to draw
up the draft budget of the district courts of the respective Province and present it to the
Superior Council of the Judiciary.
103. More recently also, the Organic Law of the Courts28 of Appeal establishes that each of these
courts approves an annual draft budget (approved in plenary). However, it does not establish
to whom this proposal is presented, nor the respective control and inspection mechanisms.
104. With regard to the Supreme Court, the respective organic law already provides that the
Supreme Court has its own budget inscribed in the General State Budget.29.
105. The approval of the budget integrates all the powers of internal organization of the Supreme
Court, being a competence of the Plenary.
106. The Organic Law of the Court of Auditors30 also establishes that it has its own budget,
which is managed by an Administrative Council and subject to the supervision of the
National Assembly. After approval by the Court, the draft Budget is sent to the Ministry of
Finance for consolidation purposes in the State Budget.
107. With regard to the Constitutional Court, the respective organic law31 establishes that the
Court has its own budget registered with the State Budget. Under the same law, the draft
budget is presented to the “government” for the purpose of drafting the Budget. Rules
are also laid down in some detail for the implementation of the budget, but there is no
provision for a monitoring and control mechanism.

28

Law no. 1/16 of 10 February .

29

The Organic Law of the Supreme Court was approved by Law no. 13/11, of 18 March.

30

The Organic Law of the Court of Auditors was approved by Law no. 13/10 of 9 July.

The Organic Law of the Constitutional Court was approved by Law’ no. 2/08, of 17 June and amended by Law no.
24/10, of 3 December.

31
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108 From what we have just said, it is clear that the Angolan legal system already contains a
set of rules that give substance to the principle of financial autonomy of the courts, which
needs to be further developed and applied in practice.
109. But the inconsistency of terminology, the incompleteness of regimes and the unjustified
asymmetries between the regimes applicable to the various courts, cause severe constraints
to the application of the principle of financial autonomy to all courts in a cross-cutting and
equivalent manner.
110. It is therefore advisable to create a system of financial autonomy applicable to the various
courts, which establishes in detail the terms of preparation of approval of the own budget
projects, their consolidation and inclusion in the State Budget and the control and
supervision mechanisms execution.
111. It would still be necessary to discuss whether financial autonomy would be limited to
the higher courts, including that of the Relation, and excluded would be the courts of
first instance. It does not appear that the constitution admits this differentiation since it
only says the Courts and it is very difficult to accept a restrictive interpretation of the
constitutional norm.
Juries Constituent
112. In the Angolan case, and in order to complete the presentation, a set of proposals which, in
our opinion, will contribute to ensuring an adequate regulation of the financial autonomy
of the Courts in accordance with the constitutional principle and that contributes to the
internal coherence of the legal system and to the reinforcement of budgetary discipline
makes it necessary to review and harmonize all existing legislation on the matter in question.
113. In private:
a) Organic Law on the Organization and Functioning of Courts of Common Jurisdiction Law No. 2/15, of 2 February;
b) Statute of Judicial Magistrates and Public Prosecution Service - Law 7/94, of 29 April;
c) Presidential Decree No. 77/18, of 15 March - Organic Statute of the Ministry of Justice
and Human Rights;
d) Organic Law of the Supreme Court - Law no. 13/11, of 18 March;
e) Organic Law of the Court of Auditors - Law no. 13/10 of 9 July;
f) Organic Law of the Constitutional Court - Law no. 2/08, of 17 June (amended by Law no.
24/10, of 3 December);
g) Organic Law of the Attorney General’s Office and the Public Prosecutor’s Office - Law no.
22/12, of 14 August;
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h) Law of the Superior Council of the Judiciary - Law no. 14/11, of 18 March;
i) General Safe - Decree No. 23/93 of 16 July;
j) Law on Military Criminal Justice - Law no. 5/94, of 11 February.
114. For reasons of efficiency and unequivocal treatment of the matter, the proposed revision can
be made through a single legal statute (law), which defines the terms of the administrative
and financial autonomy of the Courts and the mechanisms of reimbursement of the
judiciary in the process preparation of its budget.
115. With regard to the system of financial autonomy of the Courts we propose that the
following be enshrined in law:
a) The own budget of the entities that compose the judicial system is inscribed in the General
Budget of the State;
b) Each entity (or group of entities of the same type) which makes up the judicial system has
its own budget, which can be consolidated in a sectorial budget;
c)Setting up mechanisms for all courts (of all instances) to be able to participate in the
budget-setting process concerning them;
d)Own budgets are approved by the relevant sectorial entities and submitted, within a
specified period, for the preparation of the Proposal of Law of the General State Budget,
to be submitted to the National Assembly;
e) Repeal of the rules that place the courts in the budgetary dependence of other organs of
the State (in relation to their elaboration or execution;
f) Once the limits of financial autonomy have been established (for example, it does not
include the fixing or payment of remunerations, premiums, subsidies or subsidies);
g) Updating of the function and powers of the General Safe Court;
h) Application to the elaboration of the own budget of the “judicial power” the annual
instructions for the elaboration of the budget, determined by the Holder of the Executive
Power;
i) Application to budget of the budget implementation rules determined by the Executive
Branch;
j) The competence for financial management and overall budget execution of the Courts
clearly assigned to a particular body which assists the Presidents of the Tribunals in
administrative and financial matters;
k)The procedure for the release of funds from the budget;
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l) Accountability procedure;
m) Competence and procedure for monitoring and supervising the implementation of the
budget.
n) Finally, it must take care of the budget of the superior councils that should be limited to
bear the expenses with its members, with the list of magistrates and employees assigned
to its services.
Final considerations
A) The first step should be the constitutionalization of administrative and financial autonomy
and its implementation in the area of infra-constitutional legislation;
B) In this case, the possibility of defending against the minimum content of administrative and
financial autonomy resulting in a power of review of constitutionality should not be overlooked
if and when administrative autonomy is affected by acts or rules of the Member States. Other
powers that may cause the respective autonomy;
C) It will not suffice for the constitution to provide for administrative and financial
autonomy. It will also be necessary to transform this formal constituent will into a
substantial guarantee by providing, in the constitution itself, a percentage of the public
revenue is destined to the judicial power that can only exercise it’s without any interference
(constitutional reserve of a minimum percentage of public revenues for the judiciary).
In this case, it may be said that the independence of the judiciary is a key assumption and
a key to the regular functioning of the Democratic State of Law;
D) In fact, administrative and financial autonomy is, in several countries, more discursive than
effective because political power resists as much as the idea of unrestricted judicial autonomy
can exist, provided that, insofar as this power, above all, the executive maintains any type of
intervention in the elaboration and execution of judicial policing is directly as intervention in
the selection, appointment of the judges is indirectly as the subtle or ostensive resistance to
the full administrative and financial autonomy can not qualify the State as democratic and of
Director. In reality, control by the legislature or executive of the budget of the judiciary is still a
mechanism of interference and control that affects their autonomy and independence, which,
in the final instance, pinches the functioning of the State itself;
E) If the principle of a reserve of a percentage of public revenue is enshrined, would it be
necessary to evaluate whether the budget proposal of the judiciary would be sent directly
to the legislature or to the executive and if it were to the executive could he unilaterally
change the budget proposal of the judiciary ? In our view both the legislature and the
executive could not cut the budget of the judiciary, above all, in respect to the principle
of separation of powers. Having said that, I would not be disgusted if the budget of the
judiciary were presented and negotiated with the executive;
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F) Finally, also a corollary of the current configuration of the separation (so-called functionalnuclear) of powers relates to what is the delimitation of typical functions in contrast to the
atypical functions of the organs to which the separation of the powers. Thus, for example,
the courts, when managing their organization and functioning, are carrying out the
administrative function. Let us give concrete example, budgetary issues. However, if the
function exercised is materially administrative, common to the executive, should it not
be subject to control by the Government? If so, how to reconcile the executive’s financial
control with the independence of the courts. If we defend the independence of the courts
also in this matter, then what is the functional separation of powers worth? Would not it
just be a mask to keep up the organic separation as the principle was initially being set up?
If so, is there not a violation of the administration reserve in relation to the General State
Budget? Even if, on the assumption of an academic hypothesis, the Court of Auditors
should have the power to supervise the budgetary execution of the courts, assuming that
hypothesis?
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CULTURAL PROGRAM
To the end, we leave some of the records of the cultural
moments that took place during the 5 th Congress, with
emphasis on visits to places of historical and tourist interest,
such as the Slavery Museum, the Handicraft Market, the
Viewpoint of the Moon and the mouth of the Kwanza River.

Visit of the delegations to the Slavery Museum -Luanda
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Turkish delegation visiting the Handicraft Market -Luanda

Visit to the Handicraft Market -Luanda

Viewpoint of the Moon
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Judges Counsellor on the tour to Viewpoint of the Moon Luanda

Delegations on the boat trip down the Kwanza River -Luanda

Boat trip in the Kwanza River -Luanda
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Judge President of the Constitutional Court of South Africa and Judge President of
the Constitutional Court of Angola touring the Kwanza River -Luanda

Delegations on the boat trip down the Kwanza River -Luanda
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Cabo-Ledo, in the Coffee break

From right to left: Judge Counsellor President of Niger, to her right the
representative of Burkina Faso, Judge Counsellor President of the Constitutional
Court of Angola, Judge Counsellor President of the Constitutional Court of South
Africa, Judge Counsellor Vice-President of the Constitutional Court of Angola.
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Gallery of commemorative medals
of the Constitutional Court

Works and publications
of the Constitutional Court
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